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Reception of John Quincy Adams, by the Cincinnati Bar. 


At twelve o’clock, on Saturday, November 11, by previous arrange- 
ment, the members of the Bar of this county assembled to meet and 
receive Mr. Apams. When Mr. Apams was ushered in, the Hon. 
D. K. Este welcomed him to the theeting in the following neat and 
eloquent address: 


Appress or Jupee Este. 


Respecrep anp Honorep Sim:—By the kindness of the members 
of the Bar of Hamilton county, I am permitted to unite with them 
in saying that we, and, I am well assured that all present, most 
cheerfully, and cordially, co-operate with our fellow-citizens, in every 
manifestation of respect, and regard, for your person and character. 
Welcome, then, thrice welcome, to our City, as you have been already 
told, (but which will bear repetition,) that might never have existed 
but for the decision, and firmness, of your father, and John Jay. But 
for them, the Northern Boundary of the beautiful Ohio might now 
have been the Southern Boundary of a British province. 

In casting a glance over a long, active, and useful life, we are 
struck with surprise, and filled with admiration at your eminent and 
numerous public services—and at the evidences of enlarged capacity, 
of the variety and extent of acquirement, uniform honesty of purpose, 
and of the most untiring and persevering energy. Of an industry, so 
untiring and extraordinary, that it arrests our attention, and forces 
the enquiry—How can so much be done? Munp.eton says of Cice- 
ro—“ That his industry was beyond the example, or even the con- 
ception of our days.” If it sutpassed that of such men as Chancellor 
Kent, Judge Story, and yourself, then, indeed, it was beyond our 
conception. We have witnessed, time and again, your ardent devo- 
tion to letters and science, and many distinguished efforts, both at 
home and abroad, as an orator, statesman, and patriot. 

But, it is as a Member of the Bar, as a Jurist, that it becomes my 
duty, and my privilege, more especially, to greet you. We know 
that other pursuits have drawn you aside from the practice of the law, 
but we know too, that you became so eminent in that profession, as 
to be called to a seat on the Bench of the Supreme (curt of the 
United States, by one of the most accomplished Jurists and States- 
men of our country—and your last great effort at the Bar, before the 
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Supreme Court of the Union, when in a most eloquent and affecting 
manner, you took a final leave of the Court, and the Bar, is still fresh 
in our remembrance. 

But, Sir, it is chiefly on the subjects of international and constitu- 
tional law, while moving in other spheres of duty, that you have shed 
clear and enduring light. When questions on these subjects are dis- 
cussed in the national councils, or elsewhere, we have hitherto had 
exhibited by you, and we shall continue to expect from you, all the 
learning necessary to understand them, presented with clearness and 
force, accompanied with fairness, and uncompromising integrity of 
purpose. In every public difficulty, and on any great emergency, we 
turn our eyes to you, Sir, more than to any living man, as embodying 
within himself, the safe, conservative principles of our free institutions. 
On every such occasion, we look to you to plant your foot firm on the 
law of the land—there to take your stand, and maintain your ground, 
at every hazard—manfully to resist the encroachments of arbitrary 
power; and, indignantly, to roll back the swelling flood of reckless 
licentiousness. In a word, we know you, as the great, honest, fear- 
less advocate of rational, constitutional, and legal liberty. 

Long may you be spared, Sir, to enlighten the people by the pre- 
cepts of wisdom, and experience, and to encourage and animate them 
by your example—and, finally, after a long and virtuous career in 
this world, may you be received at the portals of the next, with the 
approving sentence—* Well done, good and faithful servant, enter 
thou into the joy of thy Lord.” 


When Mr. Apams commenced his reply, the company rose and 
remained standing, while he addressed them as follows: 


Mr. Apams’ Repty to Jupce Este’s AppREss. 


Honorep Str—anp Breruren or THE Bar:—It has been my 
fortune during the last half year to appear before my fellow-citizens, 
in various States of the Union,,under circumstances such as never 
occurred before in the course of my life, for which I have been totally 
unprepared. I have received complimentary addresses from fellow- 
citizens of every class, character, denomination, and party. But now, 
for the first time, I have received a tribute of that nature, from my 
professional brethren. I have been a member of that profession up- 
wards of half a century. In the early part of my life, having a father 
abroad, it was my fortune to travel much in foreign countries. Still, 
ander an impression which I first received from my mother, that in this 
country every man should have some trade, that trade which, by the 
advice of my parents,and my own inclination, I chose, was the pro- 
fession of the Law. After having completed an education, in which, 
more than most citizens of that period, 1 enjoyed advantages, which 
of course brought with it the incumbent duty of manifesting by my 
life that those extraordinary advantages of education secured to me 
by my father, had not been worthlessly bestowed; on coming into life 
after those great advantages, I came under the duty of selecting a 





Reception of Mr. Adams. 147 


profession for myself. I selected that of the Bar. I closed my edu- 
cation as a Lawyer, with one of the most eminent Jurists of the age, 
Tueoruitus Parsons of Newburyport, at that time a practising 
Lawyer, and subsequently Chief Justice of the Commonwealth of 
Massachusetts. Under his instruction and advice I closed my educa- 
tion, and commenced, what I can hardly call the practice of the Law, 
in the city of Boston. At that time I cannot say that I was friend- 
less, yet my circumstances were not independent. My father was 
then in a situation of great responsibility, and notoriety, in the Gov- 
ernment of the United States. But my father had been long absent 
from his own country, and still continued absent from that part of it 
to which he belonged, and of which I was a native. I went, there- 
fore, as a volunteer, or adventurer, to Boston; as, possibly, many of 
you, whom I now see before me, may consider yourselves as having 
come to Cincinnati. I was without support of any kind, as to my 
profession, in Boston. I may say I was a stranger in the city, though 
almost a native of the spot. I say, I camhardly call it practice; for, 
during the space of one year from that time, it would be difficult for 
me to name any practice which I had to do. For two yearsyindeed, 
I could call nothing of mine which occurred, practice: though during 
that second year, there were some indications, that by that perseve- 
ring patience, which you, sir, have commended in such elegant lan- 
guage, practice might come in time. In the third year, I continued 
this patience and perseverance, having still little to do, but occupying 
my time, as well as I could, in the study of those laws and institutions 
of which I have since been a humble minister. At the end of the 
third year, I possessed something that might be called practice. In 
the fourth year, I found it swelling to such an extent that I felt no 
longer any concern as to my future destiny, as a member of the pro- 
fession. But, in the midst of that fourth year, the will of the first 
President of the United States, with which the Senate. was pleased to 
concur, selected me for a station, not perhaps of lower usefulness, but 
of more consequence in the eyes of mankind,—and sent me from 
home on a mission to foreign parts. From that time, the fourth year 
of my admission to the Bar of my native State, and the first year of 
my admission to the Bar of the Supreme Court of the United States, 
I was deprived of the exercise of any further industry or labor at the 
Bar, by this destination; a destination, for which, a previous education 
at the Bar, if not an indispensable qualification, is at least a most use- 
ful appendage. From that time, my practice at the Bar has been 
little more than during the first year of my apprenticeship. I was 
absent to Europe, on that mission, succeeded by others, which it was 
the pleasure of the first President to confide to me, for seven years.— 
Returning then to my country, 1 again commenced the practice of 
my profession, but in the first year 1 was again selected to an office 
which no longer admitted of my practising at the Bar. 

From that time, now for upwards of forty years, I have practised 
as a member of the Bar but once, and that was within the last two 
years, on the occasion alluded to by yourself, Sir, in terms by far too 
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complimentary to me, in the Supreme Court of the United States, 
and I took that occasion to bid a final adieu to the practice of the 
profession. 

- In the course of that period of time, I have gone through a great 
variety of public offices, among which was the highest public office 
which can be conferred, by the people of the United States, on their 
citizens; and yet, it may, perhaps, furnish some of the young members 
of the Bar, who now hear me, food for serious meditation, to say, that 
if it were now permitted me to pass another life, commencing in the 
profession of law, as mine did, and it were put to me, after three and 
a half, or four years, of the first part of my life, as a lawyer, whether 
I would pass the remainder of my life, as I have already done, exclu- 
sively in the public service, and to the exclusion of the exercise of 
that profession; or continue that profession, as I begun, with such 
powers as it has pleased the Creator to give me, and such industry 
and integrity in the application of those powers, as have been spoken 
of, I now declare, that so far as personal happiness is concerned, I 
would infinitely prefer to pass my life as a member of the Bar, in the 
practice of my profession, according to the ability which God has 
given me, to that life which I have led, and in which I have held 
places of high trust, honor, responsibility, and obloquy. 

I say not obloquy, now, brethren, for the purpose of complaint.— 
If it were true, that of all the public servants of the United States, it 
had .been my fortune to suffer more, from the ill opinion of the world, 
at various times, and from the various estimation, high, and low, which 
public servants must undergo, then I can say, that, if it had been my 
fate to share a greater proportion of those evils than any other man 
living,—the scenes of the last six months—my reception by my fel- 
low-citizens of this city alone,—this prospect now before me, would 
more than compensate me for all. 

Brethren of the profession of the Law, perhaps my estimate of this 
profession, notwithstanding what I have said, may not be so high and 
elevated as that of many of you. So deep is my impression of the 
natural equality of mankind, and of the fundamental rights that natu- 
ral equality confers upon every human being, that I have been accus- 
tomed, and have accustomed myself, to transfer that principle of 
equality to the professions of men, the honest professions, adopted by 
men in the great varieties of human life. 

It is common to say that the profession of the Law is the highest, 
most honorable, and most dignified that can be exercised. Probably, 
some of you may think so. It is possible that you may have entered 
the profession with that impression. That impression is not mine. I 
do believe that the liberty of the country depends more on the mem- 
bers of the profession of the Bar, than on any other profession com- 
mon to men. Yet I do not consider it, in point of dignity, in point of 
importance, beyond that of the Shoemaker, or the Tailor, or the 
House-wright, or Mason, or any of the Mechanical Professions. I 
consider it not superior to the profession of the Healing Art, destined 
to alleviate and remove the physical evils of the human race.. Far 
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less do 1 consider it superior to that profession, which connects man 
with the future, and with God. 

Perhaps there are among you, some who entertain the opinion, 
that this profession alone, among all others, may have the same claim 
to dignity. Brethren, my own opinion upon that subject, is, that the 
profession of Divinity, stands on the same foundation as the profession 
of the Law. The professors of both are bound, by the laws of nature, 
and of God, to pass lives of purity, and of innocence, and in doing 
all the good they can to their fellow creatures on earth; and if it is 
the privilege of the professors of Divinity, to stand as mediators be- 
tween God and man, it is the privilege of the professors of the law, 
to maintain, at all hazards, every individual right, conferred on man, 
by nature, and by God. I would say, therefore, that we ought to 
refer the whole question of the relative importance, or dignity, of 
the professions and trades, to that sacred principle of rational equa- 
lity, which is the law of nature between man and man. 

I deem it unnecessary to enlarge further on this subject. I do not 
discuss the right of all men to make claims to the superiority of their 
respective professions. 

If there is any one profession which can claim superiority over all 
the rest, it is that of the Cultivator of the Earth. For him, more 
than once, has the claim been asserted. To him I should assign pre- 
cisely the same equal rights with all the others. But because he, in 
numbers, counts more than the rest, though his numbers are greater 
by ten to one, than all the other professions, I cannot admit supe- 
riority, on his part, over the Mechanic, the Merchant, or the Lawyer. 

It is, therefore, an extremely agreeable circumstance to me, to re- 
ceive this address on the part of the brethren of my own profession. 
The manner in which it has been pronounced,—the terms in which 
the honorable gentleman has spoken to you, of me, might furnish me 
language of eloquence, if eloquence were mine, for the remainder of 
this day. 

This would put your patience to too severe atrial. But in refer- 
ence to the constant, persevering labor, and exertion of mind, alluded 
to, and in illustration of which, the great name of Cicero was intro- 
duced, I trust I shall be excused if, speaking to the younger members 
of the profession, now present, I say to them, that whatever of justice 
there may be in those compliments paid me,—if constant and _perse- 
vering labor of mind, for the performance of the duties of life, has 
ever belonged me, it is to that very name of Cicero that I have been 
in a great measure indebted for it; and I will say to the younger 
members of the Bar, that if they have never read Mippzeron’s life 
of that great orater, statesman, and lawyer, and if they will take the 
trouble to read that portion of the life, where he traces to their source 
the practice of Cicero in those virtues, they will find a source to 
which I have been much indebted, for whatever of truth there may 
be in those compliments. . 

_ Brethren, it is painful to me, and I presume all will be sensible of 
it, to speak of myself; painful, even when there seems an excuse fur- 
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nished by circumstances, under which I could not help saying some- 
thing. 1 cannot dwell longer than to assure you that this kindness 
will remain in my bosom, to the last gasp of life, and may all the 
blessings of Heaven belong to you, and to yours. 


Mr. Apams then shook by the hand each member of the Bar, and 


the meeting adjourned. 





Circuit Court of the United States, for the District of Ohio, before 
Judge McLean, at Chambers, on the 31st of October, 1843. 


Moses Brooxs anp JosepH L. Morris, v. Bensamin BicKNeEut 
AND EBENEZER JENKINS. 


[Reported by Judge McLean.] 


An answer to an Injunction bill, though filed without a rule, will be treated as an 
answer, on a motion to grant, or continue, an injunction. 

Affidavits may be read, on both sides, as to facts unconnected with the title. 

If a patentee be deceased, his administrator may renew the patent. 

The Board on whose judgment a renewal is granted, may be said to act judicially. 
Their judgment is not conclusive as to the right; but of certain facts, it must be 
considered conclusive. 

The specifications of an improvement of a machine, must be so clear as to enable a 
person acquainted with the structure of such a machine, to build one. 

In such description it is sufficient to refer generally to the machine improved, with- 
out giving a particular description of it. 

It is not material, in the description, to say, whether certain parts of the machine 
should be made of wood or metal. 

Where witnesses differ on the fact of an infringement, the matter should be submitted 
to a jury, either by an action at law, or an issue directed by chancery. 

A difference in form, or proportions only, makes no difference in the principles of the 
machines. If they operate on the same principle, in the application of the power, 
in law, the machines are considered identical. 

A patent is invalid, if the thing claimed to have been invented, has been made in a 
foreign country, or described in some public work. But in this, as on the fact of 
infringnment, the machine, or thing invented, must, in principle, be the same. 

It may well be doubted, whether the assignee of a patent right, in part, can, in law, 
or equity, sustain a suit, for a violation of the patent, without uniting the name of 
the patentee. 


Tue complainants represent in their bill, that on or about the 4th of 
December, 1828, William Woodworth, now deceased, was the inven- 
tor of a certain improvement, or machine, for planing, grooving, and 
tongueing boards, and other materials, and for which, having complied 
with every legal requisite, he obtained a patent, dated the 27th of 
December, 1828, to him, his heirs, executors, administrators, or as- 
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signs, for the term of fourteen years. That the patent, after the 15th 
day of December, 1836, was duly recorded anew, in the patent office, 
as required by law. That the patentee having departed this life on 
the 14th day of February, 1839, letters of administration were grant- 
ed on his estate, by the surrogate of the county of New-York, to 
William W. Woodworth. That afterwards he presented to the 
proper department of the government, a petition for an extension of 
the patent, and having in all things complied with the law, on the 
16th day of November, 1842, a renewal and extension of the patent, 
for seven years, were granted. That during the original patent, the 
patentee assigned one half of his interest in the same, to James Strong, 
and afterwards, on the 29th day of July, 1830, Strong and Wood. 
worth, by deed, transferred to Isaac Collins and Barzilla C. Smith, all 
their right under the patent, in the state of Ohio, and other territory 
therein named; and on the 12th day of April, 1831, Collins and 
Smith, conveyed to Lewis Sanders, the exclusive right to make, con- 
struct, use, and vend, one hundred machines, above patented, for the 
county of Hamilton, Ohio, as well as other territory. That said San- 
ders, on the 18th of August, 1831, transferred to Thomas D. Carneal 
and Charles Neave, one equal undivided half of his right. That Car- 
neal and Neave, on the 9th of July, 1834, transferred all their interest 
in the patent to the complainants; and on the same day Sanders con- 
veyed to them all his interest. That all the above assignments have 
been duly recorded in the patent office, except the assignment to 
Sanders, which has been lost, or mislaid. That on the 2d of January, 
1843, Collins and Smith transferred to William W. Woodworth their 
interest in the renewal of the patent, which has been duly recorded. 
That Woodworth, while in possession of the right, on the 2d of Jan- 
uary, 1843, executed a certain instrument of disclaimer, as to the 
exclusive right, or interest, in circular saws for reducing floor planks, 
or other materials, to the same width, which was also recorded.— 
That afterwards Woodworth assigned his interest in the renewed 
atent, for the county of Hamilton and other territory specified, to 
Wilson, and Wilson assigned the same to the complainants, which 
assignments are of record. That the complainants have been in the 
use of their right, which was well known to the defendants, but that 
in disregard of such right, defendants are making, or causing to be 
made, setting up, and about to put in operation, in the city of Cincin- 
nati, one or more machines, for planing boards and other materials, 
or have made, set up, and put in operation, such machines, in said 
city; which machines, and all the material parts thereof, are substan- 
tially like, and upon the plan of Woodworth’s. And they repre- 
sent that defendants have little or no property, and in a pecuniary 
point of view are wholly irresponsible. An injunction is therefore 
prayed, &c. 
he answer admits the emanation of the patent, the death of the 
patentee, the appointment of administrator, the several assignments, 
with some exceptions, and the disclaimer of the administrator—de- 
nies that the defendants are not pecuniarily responsible—admits the 
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possession and use, under the patent, of a certain machine, but denies 
that it is the machine patented, and points out six substantial differ- 
ences—denies that the invention was Woodworth’s, and points out 
similar machines, used and patented before—denies the validity of 
the patent, on account of defects in the specifications, and points out 
seven—denies the validity of the renewal to the administrator—ad- 
mits the construction of a machine, by the defendants, and gives 
specifications and drawings; but denies that it is an infringement, 
and points out what is claimed as new. 


Wricnut, Corrin & Miner, for complainants) T. Waker, for 
defendants. 


On the hearing plaintiffs insisted, that the answer was nothing 
more than an affidavit, until time for answering expired; and cited, 
1 Cond. Eng. Chanc. R., 66; 1 Smith’s Chance. Prac. 595. 

Defendants objected to the reading of affidavits. Plaintiffs cited, 
3 P. Wms., 255; 3 Merivale, 622; 1 Vesey, 427; 1 Baldwin, 206. 

As to the practice in granting injunctions, plaintiffs insisted, that 
though there might be doubts about the validity of the patent, if there 
had been an exclusive use for a length of time, the injunction would 
be granted. (6 Vesey, 707; Phillips on patents, 461; 4 Wash., 534; 
9 Johns., 470; 3 Merivale, 622; 1 Mad. Chance. Prac., 113; 14 Ve- 
sey, 131.) Defendants admitted this to be the law; but denied any 
use of the machine patented, insisting that it was substantially dif- 
ferent. 

Defendants for the present admitted plaintiffs’ title as set out: but 
opposed the injunction on three grounds: 

1. The patent is invalid for defects in the specifications; there are 
no written references to drawings, as required by law; and the des- 
cription is too general and ambiguous to enable a practical machinist 
to construct a machine. (3 McLean’s R., 37.) This question is a 
matter for the Court. (2 Brock., 298.) But the affidavits of men of 
skill may assist. 

2. The administrator cannot renew, but only the patentee. (Act 
of 1836, § 18.) Where the right is to extend to representatives and 
assigns, it is specially provided for, as in sections 5, 10, 13, and the 
latter part of 18. The design is to reward the inventor, and not 
speculators. Plaintiffs cited Van Hook, v. Scudder, et al., (reported in 
New-York Herald of June 20, 1843); and also claimed that the opin- 
ion of the board was entitled to weight. 

3. There was no infringement. Plaintiffs claimed a particular 
application, or combination, of known principles. Defendants had 
made a different one—cited 1 Peters’ C. C. R. 398; 4 Wash. 706; 
2 Kent, 370; 7 Wheat. 361, to show what amounts to an infringe- 
ment. 

Two preliminary points are made which it may be proper to settle, 
before the main questions are considered. 

1. The effect of the answer. As it has been voluntarily and pre- 
maturely filed, it is contended, it can have no other effect than the 
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affidavit of the defendants, in regard to the motion now made. It is 
true there has been no rule for answer, but this seems to be no satis- 
factory reason why it should not be treated as an answer. The com- 
plainants call upon the defendants to answer, and, on many points, 
the answer is responsive to the bill. 

By the fortieth rule of practice, “a defendant is not bound to an- 
swer any statement or charge in the bill, unless specially and par- 
ticularly interrogated thereto.” And the same rule declares, that if 
“a defendant shall answer any statement or charge in the bill, to 
which he is not interrogated, only by stating his ignorance of the 
matter so stated or charged, such answer shall be deemed imper- 
tinent.” 

From this rule it is clear that the defendant is in no default, by 
refusing to answer any part of the bill to which he is not speciaily 
interrogated. And if he expresses “ignorance of the matter, his 
answer shall be deemed impertinent;” but the rule does not say that 
if the answer respond to the charges in the bill, it shall be held im- 
pertinent. 

By the fifth section of the act of the 2d of March, 1793, it is de- 
clared, that “ no writ of injunction shall be granted in any case, with- 
out reasonable previous notice to the adverse party, or his attorney, 
of the time of moving for the same.” And by the fifty-fifth rule it is 
declared, that “special injunctions shall be grantable only upon due 
notice to the other party, by the Court in term, or by a judge thereof 
in vacation, after a hearing, which may be ex parte, if the adverse 
party does not appear at the time and place ordered.” 

Both from the statute, and the rule of practice, it is clear, a hear- 
ing of both parties is contemplated on an application for an injunction. 
And there can be no objection, it would seem to me, if time be given, 
to an answer of the allegations in the bill. 

2. An objection is made to the affidavits offered in support of the 
bill, and in contradiction of the answer. That affidavits are read to 
support the injunction, on a motion to dissolve it, on the coming in of 
the answer, is a well established rule in England. Gibbs v. Cole, (3 P. 
Was. 255; 2 Eq. Cases Ab. 14 pl. 2;) Isaacs v. Hampage, (3 Bro. 
Ch. 463; 1 Ves. jr. 427.) In Morphet v. Jones, (19 Ves. 350) it is 
said, “there are many cases of injunction where you may reply to the 
answer by affidavits, not on the question of title, but on mere facts, as 
in the instance of waste, on such questions of fact though not on the 
title, affidavits in reply to the answer may be read,” 

It is said, (in 1 Smith’s Ch. Pr. 595) that “if the plaintiff, instead 
of applying for the injunction upon affidavit, waits until the defendant 
has answered, he must rest his case upon the disclosures made by the 
answer, and he is not entitled, either for the purpose of obtaining or 
continuing an injunction, to read any affidavits in support of his mo- 
tion, in opposition to the answer.” But cases of waste, or of mischief 
analagous to waste, are an exception to this rule, where the affidavits 
do not refer to title. 

The illegality of the extension of the patent, is the principal ground 
of objection to the complainants’ right. 

20 
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The eighteenth section of the patent law of July the 4th, 1836, pro- 
vides, “ that whenever any patentee of an invention or discovery, shall 
desire an extension of his patent, he may make application therefor, 
in writing, to the commissioner of the patent office,” &c. The secre- 
tary of state, the commissioner of the patent office, and the solicitor 
of the treasury, constitute a board to determine on the right of the 
applicant to an extension; and if their judgment shall be in his favor, 
the patent is extended seven years beyond the original grant of four- 
teen years. 

This privilege, or right, it is contended, is given to the patentee, and 
to no other person, And that as the above extension was granted, 
after the decease of the patentee, and to his administrator, it was un- 
authorised, and is consequently void. 

The above section names only the patentee, in providing the mode 
of application for the extension of a patent; but it declares that “ the 
benefit of such renewal shall extend to assigns and grantees of the 
right to use the thing patented, to the extent of their respective inter- 
ests therein.” From which it would seem that the extension of the 
patent was designed for the benefit of the assignee, as well as the 
patentee. And if the whole right has been assigned, in the language 
of the act, the renewal of the patent goes to the assignee, “ to the full 
extent of his right.” Seeing then, that in certain cases the whole 
benefit of the renewal of the patent enures to the assignee, it might 
become a question, whether, in a case where the entire right had 
been assigned, the renewal might be made on the application of the 
assignee. ‘This would give effect to the intention of the Legislature. 
And in a case like this, substance is regarded more than mere matter 
of form. 

To William W. Woodworth, the administrator of the patentee, 
Collins and Smith, on the 2d of January, 1843, transferred all their 
interest in the renewal of the patent. So that in fact when the ad- 
ministrator applied for a renewal of the patent, he held, as assignee, 
an interest in it. But the application for a renewal was made by 
Woodworth in his capacity as administrator of the patentee, and on 
that ground the question must be considered. 

There is no express statutory provision, authorising the administra- 
tor of the patentee to apply for a renewal of the patent. 

By the tenth section of the above act, it is provided, that when the 
inventor or discoverer dies before a patent is obtained, his executor or 
administrator shall have the right to apply for and obtain the patent, 
in trust, for the heirs or devisees of the deceased. And in the thir- 
teenth section, where the specification has claimed more than the 
patentee has invented, and he is deceased, his executor, administrator, 
or assignee, has a right to surrender the patent, and have the specifi- 
cation corrected. 

To entitle a patentee to an extension of his patent, he must make 
application in writing to the commissioner of the patent office, setting 
forth the grounds thereof, “ and, on the applicants paying forty dollars, 
the commissioner causes a notice to be published in one or more of 
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the principal newspapers in the city of Washington,” &c. stating “ the 
time and place where the same will be considered, that any person 
may appear and show cause why the extension should not be granted.” 
And the board, constituted for this purpose, are required to meet at 
the time and place specified; before whom the applicant, is required 
to state under oath, the value of the invention, and of his receipts and 
expenditures, sufficiently in detail to exhibit a true and faithful ac- 
count of loss and profit in any manner accruing to him from and by 
reason of said invention.” “And if upon hearing it shall appear to 
the entire satisfaction of the board that the term should be extended, 
by reason of the patentee, without neglect or fault on his part, having 
failed to obtain, from the use and sale of his invention, a reasonable 
remuneration for the time, ingenuity and expense bestowed upon the 
same, and the introduction thereof into use, it shall be the duty of the 
commissioner to renew the patent, &c. and the judgment of the board 
shall be entered on record in the patent office,” &c. 

Now this language would seem to limit the right of renewal to the 
patentee, not only from the use of his name in the first part of the 
section, but from the object of the grant of renewal, it being “ to se- 
cure to him a reasonable remuneration, for his time, ingenuity and 
expense.” But still, “ the benefit of the renewal extends to the as- 
signee of the right, to the extent of his interest.” And where the 
assignment of the whole right has been made by the patentee, it is 
difficult to perceive how a renewal could operate beneficially to him. 
There are cases, no doubt, in which the principal expense has been 
incurred by the assignee, who has constructed and introduced the 
machine into use. 

In the case under consideration, however, the heirs of the patentee, 
at the time of the renewal, held a principal interest in the patent, and 
its renewal was for their benefit. 

It is intimated that the decision of the board, as to the extension of 
the patent, is conclusive, both as to the right granted and the mode of 
granting it. 

There can be no doubt that where a special tribunal is constituted, 
with full powers to act in certain cases, its decisions, within the scope 
of its authority are conclusive, if there be no superior supervising tri- 
bunaL And in this case the matter of expense, the payment of the 
money required, and the notice, are conclusively settled by the deci- 
sion. But, the question of law, as to the right of renewal, by the ad- 
ministrator, is not concluded. 

The board seem not to have acted inconsiderately in the case.— 
Having met on the day designated in the public notice, they adjour- 
ned to the 16th day of November, 1842, when they “heard the evi- 
dence produced before them, both for and against the extension of 
the patent,” and they, in the very words of the law granted the ex- 
tension. 

Now, although this decision is not conclusive as to the legal right of 
the administrator, yet it cannot be wholly disregarded. It shows, at 
least, a practical construction, by the executive branch of the govern- 
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ment, that the heirs of the patentee may, through their trustee, pro- 
cure a renewal of a patent. There is nothing in the spirit or a 
of the patent law, against this construction. On the contrary, it is in 
accordance with the principle and policy of that law. The same 
reason that would give a renewal to the patentee, would be equally 
strong in behalf of his heirs. If the term of the original grant had not 
given an adequate remuneration for “the time, ingenuity, and ex- 
pense” of the patentee; on every principle of public policy, in the 
event of his decease, there should be a renewal for the benefit of 
his heirs. 

That a man should be secured in the fruits of his ingenuity and 
labor, is a sound maxim of the common law. And it seems difficult 
to draw a distinction between the fruits of mental, and physical labor. 
But, it must be admitted, that as the right asserted by the complain- 
ants arises under a statute, a substantial compliance with the requisi- 
tions of such statute must be shown. ‘This seems to have been done, 
as regards the renewal of the patent, in all the essential requirements 
of the law. If the law does not, in terms, give the right of extension 
to the administrator of the patentee, in behalf of his heirs, it recog- 
nises the right of an assignee of a patent, on its extension, and in other 
cases the rights of the administrator and heir of the patentee, are 
recognised and protected. From the principle of the law, its policy, 
and every consideration connected with the subject, it would seem 
that the construction of the act, in this respect, has been rightly set- 
tled by the executive department. In this matter the board may be 
said to have acted judicially. 

But this view does not rest alone on the consideration of the policy 
and principle of the law; but it has been judicially sanctioned by the 
Circuit Court of the second circuit. Judge Thompson, it seems, on 
this very patent, and subsequently to the extension of it, treated it, in 
granting an injunction, as a valid patent. No new patent was issued 
to the administrator, but a certificate of the extension of the original 

atent, in pursuance of the judgment of the board, was recorded.— 

he rights under this patent before its extension, remain, in every 
respect, the same, after its extension. ‘The administrator acts as the 
trustee of the heirs; he represents the deceased. And it would seem 
to be a convenient and fit mode of securing that remuneration, “ for 
the time, ingenuity, and expense” of the patentee, which is given by 
law, for the administrator to apply for the renewal of the patent. He 
can pay the money and make the exhibits required. In this duty he 
does nothing more than the law requires him to do, in regard to other 
interests of the deceased. Upon the whole, and for the purposes of 
this motion, I shall consider the extension of the patent, as having 
been legally granted. 

It is argued that the specifications in this patent, are essential’, 
defective. If this be so, the right asserted by the complainants must 
fail. 

The specifications must contain reasonable certainty. ‘They must 
so describe the parts of a machine as to enable a person, skilled in 
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the construction of machines, to build one. And if the patent be for 
an improvement, the improvement must be described with the same 

recision. This description need not be so clear as to be understood 
an individual wholly unskilled in the structure of machines. | 

On the 2d day of January, 1843, the administrator disclaimed “ all 
and any exclusive right, title, property, or interest, of,in or to the 
application of circular saws for reducing floor plank, or other mate- 
rials, to a width,” &c: as stated in the specifications, 

To a person unacquainted with the structure and operation of ma- 
chinery, the specifications which constitute a part of the above patent 
may not be easily and correctly understood. But taking them in con- 
nection with the drawing by which they were accompanied, if the 
affidavits of intelligent machinists can be relied on, they describe the 
machine so as to enable a skilful mechanic to construct it. It is true 
that several affidavits were presented by the defendants, of persons 
who think the specifications are defective. Some of the persons are 
represented to be mechanics, and well aequainted with the structure 
of machinery. But the majority are on the side of the plaintiffs.— 
And in addition to this it would seem, that the opinions of several of 
the affianis, from their opportunities and experience, are entitled to 
greater weight than some of the defendants’ witnesses. Judging, how- 
ever, from the schedule itself, it seems to contain nothing which an 
intelligent mind, though but little versed in mechanics, may not fully 
comprehend. ‘The moving power of the machine as described in the 
schedule, in some of its parts is stated in the alternative; but this cre- 
ates neither doubt nor difficulty. The effect is the same whether 
produced by one mode or the other. Nor does the patentee state of 
what material every part of the machine should be made; but this 
cannot be material. The principle is the same, whether such part be 
composed of wood or metal. 

In Turner v. Winter, (1 Term Rep. 606) it is said,“ the patent and 
specification should be liberally construed.” And in 3 Sumn. 374, 
Mr. Justice Story states it “as a clear rule of law in favor of inven- 
tions, and to carry into effect the obvious object of the constitution 
and law, to give a liberal construction to the language of patents, so 
as to protect and not destroy the rights of real inventors.” ‘The Court, 
he says, “ will in all cases adopt that interpretation of a specification 
which will give the fullest effect to the nature and extent of the claim 
made by the inventor.” 

In describing the improvement of a machine in use and well known, 
it is not necessary to state in detail the structure of the entire and im- 

roved machine. It is only necessary to describe the improvement, 

y showing the parts of which it consists, and the effects which it pro- 
duces. Such a description in reference to the machine improved is 
sufficient. 

An objection is made, that it does not appear there were written 
references to the drawings, which accompanied the specifications.— 
The act does provide that the applicant for a patent,“ shall accom- 
pany the whole with drawings and written references, where the 




















a 





Sa ro 


i 
if 
i 
| 
i 
# 


er ae 


158 Brooks and Morris v. Bicknell and Jenkins. 


nature of the case admits of drawings,” &c. Now unless these refer 
ences were necessary, to an understanding of the improvement, accord- 
ing to the authorities above cited, their omission cannot vitiate the 

atent. ‘The description of the machine or improvement, accompa- 
nied by a drawing, may be, in many cases, perfectly understood with- 
out references. 

It is further contended that the machine set up by the defendants, 
does not infringe the patent under which the plaintiffs claim. There 
is a conflict in the affidavits presented by the parties on this point.— 
The weight of the evidence produced seems to be with the plaintiffs. 
But as this question will be submitted to a jury, either by an action 
at law or an issue directed by this Court, it may not be proper to 
express a decided opinion on the subject. It may be proper, how- 


ever, to remark, that a mere colorable or slight alteration of a ma- 


chine, or a change in its proportions, gives no ground for a patent; 
nor can it shelter an individual from the consequences of an infringe- 
ment. In such cases the inquiry always is, whether the principle of 
the two machines is the same. If the principle on which the ma- 
chinery works is the same, and the effect is similar in both, in contem- 
plation of law the machines are identical. A change in the position 
of the operating powers, or in the thing on which the effect is pro- 
duced, is of no importance. Such a modification does not rise to the 
dignity of an invention. There must be an essential difference in the 
application of the mechanical power, to make the machines dissimilar. 

Making, using, or selling a patented machine, is an infringement. 
(1 Gall. Rep. 429) Whittemore v. Cutter, (Phillips on Pat. 361, 371.) 

Is this a case for an injunction. 

In most cases the Court will not enjoin until the right of complain- 
ant has been established at law. But where the injury would be 
irreparable, an injunction will be granted. A case of waste consti- 
tutes an exception to the general rule, and also the infringement of a 

atent. ‘This is clearly the English rule, and that is the rule of this 
Sant, unless a different one has been adopted. It is insisted that as 
this is an exception to the general rule in the English Chancery, that 
it is not binding on this Court. 

The rule of the Supreme Court adopts the mode of proceeding in 
the high Court of Chancery in England, in cases where no special 
rule has been provided. Now the rule applicable in England to 
suits for waste and on patents, is as applicable here as any other rule. 
The exception constitutes the rule. 

The complainants state that the defendants have little or no pro- 
perty, and could not pay the damages which might be recovered 
against them for an infringement of the patent. On this ground, as 
well as on the ground that the complainants’ right is clear, an injunc- 
tion is prayed. For fifteen years the claimants, under Woodworth’s 
patent, have enjoyed all the rights secured by it. This is an impor- 
tant fact, and it cannot be disregarded in this application. (6 Mee 
707; Phillips, 401; 4 Wash. C. C. Rep. 584;) Livingston v. Van In- 
gen, (9 John. Rep. 570; Ib. 585; 1 Mad. Ch. Pr. 113; 14 Ves. 131.) 
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The suggestion that the improvement for which Woodworth re- 
ceived a patent was not an original invention, seems not to be sus- 
tained. 

“If the thing secured by patent had been in use, or had been des- 
cribed in a public work, anterior to the supposed discovery, the patent 
is void, whether the patentee had a knowledge of the previous use or 
description or not.” Evans v. Eaton, (1 Peters’ Rep. 322.) And this 
rule holds, if the machines are the same in principle, though they may 
differ in proportions and form. Woodward v. Parker et al. (1 Gall. 438.) 

In Rees’ Encyclopedia, under the head of “ Planing Machines,” it 
appears that Bentham obtained a patent in England, for such a ma- 
chine in 1791; and Bramah for a different one in 1802. But these 
machines were in principle, structure, and effect, essentially different 
from Woodworth’s. At least my mind has been brought to this result, 
from an examination of the evidence before me. 

Although the question has not been raised, it may not be improper 
to suggest, that doubts are entertained whether this suit can be sus- 
tained in the names of the complainants alone. They are the as- 
signees of a small part of the patent only, whilst the patentee, who 
still has a large interest in the patent, is not a party to the suit. In 
Tyler et al v. Tuel, (6 Cranch, 324) the Court held, “ that an assignee 
of a patent right, cannot maintain an action on the case for the viola- 
tion of the patent.” In that case the patentee had assigned to the 
plaintiffs all his interest in the patent, excepting certain counties in 
the state of Vermont. 

In Whittemore v. Cutter, (1 Gallis, 429) the Court heid that where 
the patentee has sold out a moiety of his patent right, a joint action 
lies by himself and his patentee for a violation of it. 

In Ogle and Withers v. Ye, (4 Wash. C. C. 584) Judge Washington 
said “ that whether the assignee of a part of a patent, circumscribed 
as to interest by local limits, can maintain a suit at law in his own 
name, or united with the patentee or not, there can exist no doubt but 
that he may support a suit in equity to enjoin third persons from in- 
fringing the patent, and for an account.” In that case Ogle was the 
pene and his co-plaintiff held the assignment of it for the state of 

ennsylvania. The question in that case, however, did not arise, 
whether the assignee could have sustained that injunction bill in his 
own name. Itis not perceived on what principle a distinction can be 
made, in regard to parties, between a case at law and in chancery.— 
As this question has not been discussed, at this stage of the proceed- 
ngs nothing more is uo aay than to suggest it for consideration. 
he injunction heretofore granted in this case will be dissolved, on 
the defendants giving bond and security within five days, in the sum 
of fifteen hundred dollars to account to the plaintiffs, &c. should their 
right be finally established. 

Should the defendants fail to give the above security, the injunction 
will be continued, on the plaintiffs giving bond and security in the 
like sum of fifteen hundred dollars, &c. 
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Davenport v. James. 


Superior Court of Cincinnati, October Term, 1843. 


Atvan Davenport v. James A. JAMEs. 


[Reported by R. M. Conwinz.] 


Where the defendant pleads in abatement a misnomer, alleging that he was baptized, 
and has always been known by another name, and issue is taken on the question 
of baptism, proof that he has always been known by another name, will not 
sustain the plea. 


Tis was an action of assumpsit against the defendant as the endorser 
of a promissory note made by George Conclin in favor of the de- 
fendant, and by him endorsed in the name of J. 4. James. 

The defendant filed a plea in abatement, to the effect that he was 
baptized by the name of Joseph, at Newark, in the state of New-Jer- 
sey, and by the christian name of Joseph hath always since his bap- 
tism hitherto been known and ‘called. This plea was verified by 
affidavit. 

The plaintiff filed a replication to the effect, that the said defendant 
was not baptized by the name of Joseph. 

The case was submitted to the Court. The affirmative of the issue 
being with the defendant, he proceeded to introduce witnesses, who 
proved that they were well acquainted with the defendant, and that 
they had never known him called by any other name than that of 
Joseph. Some had known him for a great many years, and had done 
business with him, and that was the only name by which he was 
known and called. 

The plaintiff then moved the Court for judgment, on the ground 
that the defendant had wholly failed to make out his case. It was 
contended by the counsel for the plaintiff, that there was but one is- 
sue for the consideration of the Court, which none of the proof of the 
defendant tended to establish. One of the allegations of the plea 
was, that the defendant was baptized by the name of Joseph. The 
plaintiff had taken issue thereon. The defendant must prove such 
act of baptism, according to the issue tendered. It was not enough 
that he was generally known and called by that name; for if he was 
not baptized by that name, it was not by the name of his baptism that 
he was called, as is alleged in his plea. Before he can be called by 
the name of his baptism he must have been baptized. - It does not 
follow, because a man is called and generally known by a particular 
name, that that was the name given to him at his baptism. In sup- 
port of these positions the counsel cited Welcker v. Le Pelletier, (1 
Camp. 479) which is the leading case on this subject,.and directly in 
point, the pleadings being identically the same. 

On the part of the defendant, it was contended, that he was not 
bound to prove any thing more than the name by which he was gene- 
rally known and called. That the allegation of baptism was an 
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immaterial averment, and could be treated as surpluisage; that the 
common reputed name of the defendant having been proved, and 
found to be different from that by which he was sued, he was entitled 
to judgment. 

fake J. Whatever may be the opinion of the Court as to the 
manner in which this issue is tendered, it is certain the issue has not 
been proved by the party tendering it. The Court must look to the 
issue made up. . Whether, therefore, the question of baptism is, or is 
not an immaterial issue, is not now before the Court. he only niat+ 
ter the Court has to dispose of is, was the defendant baptized by the 
name of Joseph, in manner and form as alleged in his plea? If he 
was, then the plaintiff must go out of Court, and the defendant must 
have his costs.. On the other hand, if he has not established that 
fact, having voluntarily taken upon himself to do so, then the Court 
must render judgment for the plaintiff. The proof is, that the defend- 
ant has always been known and called by the name of Joseph, and as 
far as the witnesses know, never was called-by any other name. Does 
this establish the issue made up? We think not. It does not cer- 
tainly fellow that a man was baptized by a particular name, because 
he was always so called and known, amongst those with whom he has 
associated. The case cited by counsel from 1 Campbell is decisive of 
this point. It is not enough that a man is generally known by a par- 
ticular name to support this issue; he must have been baptized by 
that name. Judgment for the plaintiff. 


R. M. Corwing, for the plaintiff. J. Frazer, for deferidant. 





Law Reform in Ohio 


[By the Epiror.] 


Admission to the Bar.—By our law, among other things, an appli- 
cant for admission to the Bar must have studied two years before he 
can be entitled to examination. What is the reason of this? Cana 
than’s attainments be measured by the time he has been studying?— 
Will not one man accomplish as much in one year as another will in 
six? I have heard of buying books by the cord; and it seems about 
as wise as to estimate professional acquisitions by time. I care not 
how high the standard be for admission to the Bar. The higher the 
better. Let the exarhination be twice as rigorous as it now is; but 
do not ask how long a man has been studying. The true question is, 
what does he know? The tendency of the age is to throw down all 
impediments. In some of the states the only requisition is proof of 
good moral character.+ I should regret to see this the case in Ohio, 
because I believe clients would suffer by it. I should not care a fig 
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for the increase of competition, because every lawyer soon finds his 
proper level. But I would have the requisition reasonable; and that 
of time is not reasonable. Nearly the same may be said of the year’s 
residence in the state. The inquiry should be, not where a man has 
studied, but what he has acquired. If then there be any restrictions, 
let them be such as will insure the necessary qualifications; and let 
these be ascertained in the only effectual way, by a most faithful and 
searching examination, not upon the law of England, but upon the 
law of this country. 


Law of Descent.—With one exception, our statute of descent is 
very good so far as it goes. That exception is, the postponing of hus- 
band and wife, as heirs to each other, to the remotest kin that can be 
found, I am sure that if the general feelings of mankind were con- 
sulted, husband and wife would inherit next after children; whereas, 
they are now postponed to the thousandth cousin, and only permitted 
to be heirs to each other, when the property would otherwise escheat 
to the state. In this respect I would alter the existing law so as to 
make it correspond to the general sentiment. But the great defect 
in our present statute is, that it does not go far enough. It provides 
for a few specified relatives, and if there be none such, it says the 
property shall go to the “neat of kin,” without furnishing the means 
of determining who are the next of kin. I suppose we should reckon 
consanguinity by the rule of the civil law. But this ought to be de- 
clared by the statute, to remove all doubt. Nor would this be all.— 
Suppose the next of kin were uncles and aunts, for instance. There 
are both paternal and maternal; and which are to be preferred? or 
are both to inherit alike? This one example sufficiently illustrates 
my meaning. The statute wants further specification. ‘The matter 
of inheritance is too important to be left in doubt. And while upon 
the subject I will put the query, whether brothers and sisters of the 
half blood should not inherit equally with those of the whole blood? 


Prisoner standing mute-—Our statute upon this subject, (Swan, 726) 
is so remarkable, as to be worthy of comment. It provides that if the 
prisoner, upon being arraigned, shall stand mute, a jury shall be im- 
panneled to try whether he stands mute odstinately, or by the act of 
God. If they find that he stands mute obstinately, the humane plea 
of not guilty is entered, and the case proceeds to trial. But if they 
find that he stands mute by the act of God, he is remanded to jail; 
there to remain “ until he shall have recovered therefrom.” In other 
words, if the jury find that a man will not answer, the most beneficial 
plea is entered in his behalf. But if they find that he cannot answer, 
he is sent back to prison, there to remain until he can answer. In 
England the rule is precisely the reverse; and so it should be, if there 
is to be any jury upon the subject. But it seems to me that Congress 
have got at the good sense of the matter, by providing that in the 
federal courts, if a prisoner stand mute, no jury shall be required, but 
the plea of not guilty shall be entered in all cases, as most favorable 
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to the prisoner, and the case proceed to trial. At any rate there is 
neither humanity nor reason in the rule prescribed by our statute. It 
must have been a blunder in the man who drew it, which passed un- 
corrected from mere oversight in the Legislature. For what is meant 
by the act of God? Is it that a man is supposed to be struck dumb 
, by amiracle? Or is it that he has never had the power of speech? 
If the former, will the miracle be overcome by a prison cell? And if 
the latter, when will he be released? The statute says he shall there 
remain until he recovers the power of speech. And when will a man 
struck dumb, or born dumb, reach this point? Never. And there- 
fore, the act of God is made the foundation for a sentence of per- 
petual imprisonment. How long shall so absurd a provision disgrace 
our statute book? 


Imprisonment for Debt.—As our law of civil arrest now stands, two 
classes of persons are liable to be arrested for debt, namely fraudulent 
debtors, and non-residents. As to fraudulent debtors, the present state 
of things is well enough. Fraud should be treated as a crime. But 
as to non-residents the present state of the law is both cruel and in- 
hospitable. They are strangers, and we take them in, literally. I 
shall not argue that an honest debtor ought not to be treated as a 
felon. But why does our law presume a non-resident to be a knave? 
And if it does not so presume, why does it not discriminate? We im- 
prison a resident debtor only for fraud. We imprison a non-resident, 
because he is a non-resident. This makes our state a sort of Beotia. 
Travellers who happen to be in debt, ought to avoid us as they would 
barbarians. ‘Take this case. A Bostonian owes a debt in Boston, 
which, though honest, he cannot instantly pay. His creditor, also a 
Bostonian, knows that he is coming to or through Ohio. The mail 
brings instructions to nab him here, and thus extort payment from his 
friends, if he have any, rather than let him pine in prison. Will our 
legislature allow this outrage to be longer perpetrated? If not, let 
them at once amend the law relating to imprisonment for debt. 





Supreme Court of Ohio for Brown county, March Term, 1843. 


Srare or Onto ex rev. Jonn Morcan v. Court or Common 
Puieas or Brown county. 


{Reported by Judge Lanz.] 
Whether a negro, who has been regularly ordained as a minister, is entitled, under 
the law of Ohio, to a license to solemnize marriage, Query. 


Ar the term of 1842, the relator made application for a mandamus 
directed to the Common Pleas of this county, commanding them to 
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issue to him a license to solemnize marriages. He produced creden- 
tials from Bishop Soule, that he was regularly, by the imposition of 
hands, set apart for the office of Deacon of the Methodist Episcopal 
Church, and thereby recommended to all whom it might concern, as 
a proper person to administer baptism, and perform the ceremonies at 
marriages and funerals. He further produced proof that there existed 
a methodist society or church, of colored persons, at Red Dale, in 
said county, of which he was the regular stated preacher. An alter- 
native mandamus was issued, upon this proof, commanding the Court 
of Common Pleas to issue the license, as asked for, or to show cause to 
the contrary, at the next term. 

At the present term two of the judges filed the following statement, 
upon which they relied as a return to the writ. 

“The undersigned, Associate Judges of the Court of Common 
Pleas, in the aforesaid county, respectfully state, that it is true, as al- 
leged by John Morgan, that he made application to said Court for 
authority to solemnize marriages in due form of law, and that said 
Court was divided upon the propriety of granting such authority, by 
which his application failed, ‘The reasons which operated upon the 
undersigned, who were unwilling to grant him such authority, were 
among others the following: 

“1, The said John Morgan is a negro; and by the law of Ohio 
regulating blacks and mulattoes, incapable of giving testimony in any 
case, in a court of justice, where a white person is a party to the 
controversy. ; 

“2. The law in relation to marriages, requires the Justice or Min- 
ister who may solemnize the same, to return under his hand, to the 
Clerk of the Court of Common Pleas, the fact of such solemnization, 
that it may be recorded. The Legislature, in making this provision, 
obviously intended that the record so made, as well as certified copies 
of it, should be evidence in all courts of justice, of the facts it 
contajns. 

“3. But if authority be given by the Common Pleas for a black 
or mulatto to solemnize marriage, then that provision’ of the law is 
rendered nugatory, which disqualifies him from giving testimony 
where a white person is a party; for his certificate of having :per- 
formed the marriage ceremony between two whites, or between a 
white person and a black, or mulatto, would, when recorded, become 
evidence in Court; and thus his statement in writing must be received 
as testimony, in a case where, if he were personally present, the law 
positively forbids the Court to hear him. The motion therefore, to 
grant such authority to John Morgan, was regarded as a proposition 
to violate the law, which the judges are bound by the most solemn 
obligations to sustain and administer in good faith. 

“It is true the statute specifying what ministers shal] have license 
to solemnize marriage, does not specially exempt blacks or mulattoes. 
But all parts of the law are to be taken together; and when the Le- 
gislature declare what persons are incompetent to testify where whites 
are parties, and then provide that the fact of a marriage shall be pro- 
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ved by the certificate of the minister solemnizing the same, the under- 
signed are unwilling to charge the body with the absurdity of intend- 
ing to authorize a black man to give such a certificate. They are 
loth to believe, that the legislature intended that a mere certificate, 
not under oath, should be evidence, when the solemn oath of the certi- 
fier could not be received if he were personally present. 

“4, The law regards marriage as a civil contract, entered into by 
the parties; and certain forms are required to render it valid. In the 
administration of these forms certain officers are specified, whose in- 
terposition becomes necessary—the clerk of the Court of Common 
Pleas, and a justice of the peace: or a minister duly ordained, in good 
standing, and officiating in the county where he applies for license, 
may be substituted for the justice. In so far as a minister takes upon 
himself the authority to solemnize marriage, he is an officer of the 
law. It is the law that clothes him with this authority. His religious 
functions do not give it to him. It is not because he believes, or 
preaches any particular religious faith, or doctrine, that he is author- 
ized to marry, but because the Legislature, through the Court, have 
declared him a proper person to exercise a portion of the civil power, 
made his acts valid, and binding on the parties, upon all the world;— 
and provided that his official certificate shall be as binding in courts 
of jastice, as the official certificate of a justice of the peace, who acts 
under oath, or as the official acts of the clerk of the court, who acts 
under a like solemnity. 

“ Now blacks or mulattoes have neither the right of suffrage, nor 
are they eligible to office in Ohio. They can exercise no civil power 
whatever over the people of this state. The constitution and laws of 
the state forbid it. Their particular occupation or employment; their 
religious creed or practice, can furnish no exception to this rule. B 
what course of reasoning then, can we arrive at the conclusion, that 
they shall officiate in giving sanction or validity to the marriage con- 
tract,—the most important and solemn compact, which exists in civil- 
ized society; the one in fact, upon which all others rest, and without 
which they could not be sustained? 

“5. The applicant, John Morgan, did not present any evidence to 
the Court of Common Pleas, to show that he was either a citizen of 
the United States, or of the state of Ohio. Blacks and mulattoes, 
like him, are prohibited by law from settling in Ohio, except upon 
certain conditions. Whether he has ever complied with those condi- 
tions is unknown to the undersigned. If he have not, and the license 
asked for had been granted, it would present the singular anomaly, of 
a person residing in the state, and exercising important functions, with 
which the law, through the instrumentality of a court of justice, had 
clothed him, liable at any moment to be driven from the state, as an 
interloper, whose very presence here was a violation of our statutes. 
Nay more—even those who employed him to solemnize marriage, 
with such a license in his pocket, would themselves be guilty of a 
misdemeanor, by our laws, for which they would be prosecuted, and 
fined in a heavy penalty. ) 
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“For these, and other reasons which it is unnecessary to enume- 
rate, the undersigned refused to grant John Morgan a license to 


solemnize marriage. All which is respectfully submitted. 
“DAVID JOHNSON, 
“ WEIBLE WEAS.” 












The case was reserved by the Judges to be decided on the circuit, 
and judgment was entered in Portage county, at the term of Septem- 
ber, 1843. No opinion on the merits was expressed publicly; but the 
statement being the act of two of the judges, and not the act of the 
Court, and not authenticated by the seal, was held no return to the 
writ, and a peremptory mandamus was awarded. 
















Circuit Court for Vigo county, Indiana, November Term, 1843. 






Strate Bank or Inprana v. Srras Bowers er al 






[Reported by R. W. Tuompson.] 





It is not usury, under the law of Indiana, fora bank to purchase a bill of exchange 
on New-Orleans, at a discount of more than the legal rate of interest, if exchange at 
the time be in favor of Indiana. 

But by the statute of Indiana, where a resident of that state draws upon himself at 

New-Orleans, and the bill comes back protested, damages cannot be recovered. 












Tis was an action of assumpsit, tried in the Circuit Court for the 
county of Vigo, Indiana, at Terre-Haute, at the November term, 
1843, before Judge Bryanr. 

The following were the facts in the case:—Silas Bowers, residing 
in Parke county, Indiana, on the 27th December, 1840, drew a bill 
of exchange upon himself, for $2,100, payable at the Commercial 
Bank of New-Orleans, five months after date. The bill was directed 
“ To Mr. Silas Bowers, New-Orleans,” was endorsed by his co-defend- 
ants, Wright, Davis, Balding, Briggs, and Bound, and was purchased 
by the Branch at Terre-Haute, of the State Bank of Indiana. The 

ee bank charged $53 55 discount, and $52 50 exchange. 

Both before and after the bill was drawn, and the date of its matu- 
rity, the exchanges between Terre-Haute and New-Orleans fluctuated 
very much, but the balance of exchange was generally in favor of 
Terre-Haute, from two to three per cent. at both of those dates.— 
The exchange, therefore, of $52 50 was made and intended, in good 
faith, by the bank, as a charge of two and a half per cent. exchange. 

The bill was protested, at maturity, for non-payment, and returned 
to the bank at Terre-Haute. On the 23d June, 1841, it was taken 
up, by the payment of a part, and the execution of a note for $1,600, 
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the balance then due. On the 22d September, 1841, this was re- 
newed by another note for $1,500. Again, on the 22d December, 
1841, it was renewed by a note for $1,350; and on the 8th March, 
1842, they presented to the bank another note, for the same amount, 
.which was discounted on the 27th April, for $1,300. This was the 
note sued on; it being neither paid nor renewed at maturity. The 
indorsers were duly notified of its non-payment. 

When the original bill was returned from New-Orleans, the bank 
charged $105 thereon for damages of protest—being five per cent. 
This made a part of the consideration of the note of the 23d of June, 
as it did also each of the subsequent ones. 

The counsel for the plaintiff objected to the introduction of evi- 
dence to show that Bowers, at the time of drawing the bill, was a 
resident of the state of Indiana; insisting that his act of directing the 
bill to himself at New-Orleans, estopped him from now denying that 
he resided there. But the Court overruled the objection, and suffered 
the evidence to be given. — 

Upon the whole case, it was insisted by the counsel for the de- 
fendants: 

1. That the original bill was usurious, because, besides the interest, 
the bank retained $52 50 for exchange. 

2. That the note of 23d of June was also usurious, because the ex- 
change paid upon the bill was a part of its consideration; and also, 
because it included $105, the damages for protest. 

3. That the usury ran through all the notes, and made that on 
which this action was based, invalid. 

4, That the bank could not recover the $105 damages for protest, 
inasmuch as Bowers is now, and was at the date of the bill, a resident 
of Indiana. 


By the Court. It was held, that no part of the consideration of 
the bill or notes was usurious. That the charge of $52 50 for ex- 
change, upon discounting the bill, was a proper and legitimate charge, 
which the bank was authorised to make, by the custom of banking; 
but that the plaintiff was not entitled to recover the $105 charged as 
damages for protest, and which formed a part of the consideration of 
all the notes made subsequent to that of the 23d of June:—the statute 
contemplating when such damages are recoverable, that the acceptor 
of the bill shall reside “ without the jurisdiction of this state.” 

The bill was treated as if the $105 had been added into it by mis- 
take, and judgment was rendered in favor of the plaintiff for $1,290 13 
in damages, being the amount of principal and interest, after deduct- 
ing the $105, and interest thereon from the 23d of June, 1841, the 
date of the first note. 

A bill of exceptions was filed by the counsel for the plaintiff, and 
the case will be taken to the Supreme Court. 


Kinney, Wricut, and Gooxins, for plaintiffs. Howarp and 
Wrient, for defendants. 
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The following extract from the statute of Indiana, regulating 
damages on protested bills of exchange, was cited by counsel on each 
side: 

“ Wuereas bills of exchange are accounted in all mercantile 
transactions as ready money, and it is expedient for the advancement 
of trade and commerce, that the credit of such bills should be pre- 
served by making the same a sufficient security to the holder, and 
expedite a recovery thereupon: therefore, 

“ Be it enacted, &c. That when any bill of exchange shall be drawn 
for any sum of money, and such bill shall be legally protested for 
non-acceptance, or non-payment, the drawer or endorser shall be sub- 
ject to the payment of ten per cent. damages thereon, if drawn on 
any person or persons /iving without the jurisdiction of the United 
States; and five per cent. damages thereon, if drawn on any person 
or persons residing within the jurisdiction of the United States, and 


without the jurisdiction of this state, &c.” 





Court of Common Pleas, Hamilton county, Ohio, July Term, 1843. 


Haseas Corpus. Grorce Newman’s Case. 
[Reported by W. Van Hamm.] 


The Court of Common Pleas may issue writs of habeas corpus. 

An attachment may be issued against a person for contempt of Court, who neglects 
and refuses to obey and make return of a writ of habeas corpus. 

Under * an act declaratory of the law concerning contempts of Court,” passed Feb- 
ruary 24th, 1834, (Stat. 211) the charge or specification need not be filed, until the 
party is brought into Court, by virtue of the attachment. 

The omission of the master to cause the indenture to be recorded within three months 
from the execution thereof, according to the sixth section of the ** act concerning 
apprentices 4nd servants,” passed March 8th, 1831, (Stat. 63) does not discharge 
the apprentice from his service. 


Upon the application of Reuben Newman to the Court of Common 
Pleas of Hamilton county, a writ of habeas corpus was issued to 
Nancy Roberts, of Cincinnati, commanding her to have the body of 
George Newman, a child of about three years of age, together with 
the day and cause of his caption and detention, before the Courty on 
a certain day therein named. 

On the day mentioned in the writ, the defendant appeared in Court 
with the child, but refused to make any return of the cause of the 
caption and detention. Whereupon, by order of the Court, a rule 
was issued against the said defendant, to show cause why an attach- 
ment should not issue for contempt of Court—and no cause being 
shown, an attachment was accordingly issued. 
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The defendant being attached and brought into Court, the appli- “7 
cant, by his attorney, filed a written charge or specification, (Stat. f 
211, 212) in which the said defendant is charged with having diso- i 
beyed and resisted the lawful writ of the Court, in neglecting and 
refusing to obey and make return of said writ of habeas corpus, ac- 
cording to the command thereof. | 

It was objected by the counsel for the defendant, that the Court 
of Common Pleas had no authority to allow a writ of habeas corpus, 
and that therefore the proceeding was null and void ab initio, That 
this writ can only be allowed by a single judge, either of the Su- 
preme or Common Pleas Court. (Stat. 433.) Upon reference to the 
fourth section of the “ act to organize the Judicial Courts,” (Stat. 222) 
which authorises the Courts of Common Pleas to issue writs of habeas 
corpus cum causa, and all other writs not specially provided for by 
statute, the Court overruled this objection. 

The second objection raised was, that an attachment could not be 
issued in such case because the habeas corpus statute (Stat. 433, sec. 
4) provides as a penalty for refusing or neglecting to obey or make 
return of such writ, a forfeiture to the party aggrieved, for the first 
offence, of two hundred dollars, and for the second offence, of four hun- 
dred dollars, &c. The Court decided that an attachment could be 
issued against the defendant in accordance with the provisions of the 
ye “concerning contempts of court,” before referred to. (Stat. 

» 212.) 

It was also objected that the attachment was wholly null and void, 
for the reason that the charge or specification was not filed until the 
defendant was brought into Court under the attachment—and that it 
should have been filed prior to the issuing of the attachment. The 
Court overruled this objection, and gave its opinion that the charge 
need not be filed until the party is attached. 

The defendant then made return that she was entitled to the cus- 
tody of said child, under a certain indenture made by the said Reuben 
Newman, (the father of the child) and her husband John Roberts; by 
which indenture the boy was bound to the said John Roberts until 
he became twenty-one years of age, for the purpose of being instruct- 
ed in the trade ofa blacksmith. And further that she was entitled to 

his custody, from the fact that she had nurtured and protected him 
from his infancy—he having been placed in her charge, voluntarily, 
by his father, at the time of signing and sealing the indenture. 

The testimony in the case showed that Reuben Newman, the father, 
at the time of making the indenture, was a widower with five children 
—that he is now a married man—of good character, industrious, and 
well able to take care of his children. That about three or four 
years ago he was an intemperate man, but for two years past was 
entirely reformed—and that his present wife is industrious and of 
character. That John Roberts had been absent, in Canada, about 
eleven months, and during that time did nothing towards providing 
for the sustenance of the child. That Nancy Roberts was a woman 
of good repute, and had taken good care of the child for about 
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eighteen months, the period of time elapsed since the making of the 
indenture. It also appeared on the production of the indenture, that 
it had never been recorded. 

It was argued on the part of the applicant: 

1. That the father was entitled to the custody of his child, unless 
he had done some act by which the law deprived him of its custody, 
or was incapable of taking suitable care of it, To this point was 
cited The King v. De Manneville, (5 East. 221); Com. v. Addicks, (5 
Binn. 520; 2 Kent, 194, 205); Com. v. Robinson, (1 8. & R. 356; 
1 Brown’s Penn. Rep. 143.) 

2. That the indenture was absolutely void, for the reason that it 
had never been recorded—and that in consequence of the failure of 
the master to record the indenture within three months from the execution 
thereof, the apprentice was discharged from his service. (Stat. 64, sec. 6.) 

3- That admitting the indenture to be valid, it could only be so in 
the hands of John Roberts, the master, and that no third person, by 
assignment or otherwise, could claim a right to the custody of the 
child under and by virtue of it. 

4. That John Roberts had forfeited all right and title under the 
indenture, by reason of his long absence, and his failure to provide 
for the sustenance of the child. 

5. That being a man of good character, and well able to provide 
for his child, there could be no reason why the father should not have 
the custody of it. 

The defendant’s counsel cited Haber v. Heis, (Wright’s Rep. 19) in 
which case Judge Wright, under the act of 1824, (22 revised Stat. 
381) says “ we incline to the opinion that the time of recording, pro- 
vided in the statute, is directory.” In that case the Court decide that 
the master cannot avoid his covenants by an omission to record, because it 
would be to avail himself of his own neglect, though the apprentice might 


avoid the indenture. 


The Court, (Carpwext, J.) was of opinion that the child was not 
discharged by the omission of the master to record the indenture, and 
refused, under all the circumstances, to interfere in behalf of the 
father. 


W. Van Hamm, for applicant. W. M. Corry, for defendant. 





Divorce Laws of Ohio. 
[By James H. Perxins.] 


Tux purpose of this paper will be to draw attention to the moral 
and social influences of the existing laws’of Ohio relative to divorce; 


to, which some remarks will be added in regard to the laws regulating © 
marriages. 
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The divorce laws are in substance as follows: 

Persons may be divorced, Ist, when either party has committed big- 
amy by entering into the marriage, the dissolution of which is sought: 
2d, when either party is wilfully absent from the other three years: 
3d, for adultery: 4th, for impotency: 5th, for extreme cruelty: 6th, 
when the contract was fraudulent: 7th, for gross violation of duty: 
8th, for habitual drunkenness for three years: 9th, when either party 
is in a penitentiary for an act subject to penitentiary punishment in 
Ohio. Densehe for any of these causes may be granted by the Su- 
preme Court, or the Courts of Common Pleas, and, at their own good 
will, by the Legislature:—and may be granted to any person a resi- 
dent of the county in which the petition is filed, and a resident of the 
state for at least one year before the petition is filed. These few 
words comprise all that is essential, for our purpose, of the laws of 
Ohio relative to divorce. The other provisions relate to filing peti- 
tions, alimony, &c.; should we have occasion to refer to, we will 
quote them. aaa, 

The first, most obvious, most natural result of these laws must be, 
to make it very easy in Ohio to procure a divorce. The Supreme 
Court we will agree should have very wide powers; the Legislative 
wisdom we will not attack; but every man of judgment will see at 
once that to give the power of divorce to the Courts of Common Pleas, 
is (whether for good or evil,) to make it extremely easy to obtain 
divorces. This is not the place to discuss the wisdom of our court 
range we trust it may be done, fairly and fully, in this jour- 
nal, on some other occasion;—but, whatever view we may take of 
that organization, it seems to us that both its friends and foes will 
agree that the effect of giving the divorce power to the Common 
Pleas, must be to make divorces very easy of attainment, under the 
specification of causes quoted above; among which is, “ gross neglect 
of duty,” to be interpreted, of course, by the Court. Granting, there- 
fore, that our court system is the best possible, we repeat the remark, 
that the first, most obvious, most natural result of these laws must be, 
to make it very easy, in Ohio, to procure divorces; and our inquiry, 
for the present, narrows itself at once to this question, “ what are the 
advantages, and what the evils, of an easy procurement of divorces?” 

We say our inquiry is narrowed to this question, because this we 
conceive to be the central, main question; the discussion of the proper 
tribunals to grant divorce, and the proper parties to grant divorces to; 
as well as the policy of absolute and partial divorces, and the best 
modes of proceeding, is important doubtless, and may detain us for a 
time, but, when considering the moral effect of the divorce laws, it 
is subordinate entirely, we think, to the main enquiry, “ What are 
the moral and social advantages and evils, of a system of laws by 

-which it is made extremely easy to procure divorces?” And there- 
fore, to this question, in the first instante, we turn our attention. 

The sole advantage, in so far as we can sce, hear, or imagine, of 
such a system, is this: that those who ought not to live together may 
be legally separated, as they were legally joined together. The 
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supposition that they ought not to live together, implies that they 
ought to be separated; and few will doubt that it is better to have the 
separation legal and sure, than private and uncertain, because, (to go 
no farther) in the latter case, the care of the children, and division of 
the property, must, in countless cases, produce difficulties and evil._— 
But, must we have a system which makes divorce very easy of pro- 
curement, in order to separate those who ought to be separated? ‘The 
lax system does it, but must we have the lax system in order to do it? 
Could not the Supreme Court, without the Legislature and Common 
Pleas, dissolve all the matrimonial bonds which ought to be dissolved? 
We know its docket has been overburdened with divorce cases, but 
has not this been because divorces have been improperly sought, in 
consequence of the idea which prevails that “any body can be di- 
vorced in Ohio”? Could not a less profuse enumeration of causes of 
divorce provide for all cases in which a divorce ought to be granted? 
Would not partial divorces, or separations for a time, answer in a 
vast many of the cases presented to our courts? To these questions 
we cannot return answers, but, from all we know, we believe that, 
supposing no evils to flow from our laws, the only good resulting 
might be obtained by a much stricter system. This is our belief; but 
supposing we are mistaken—supposing that in many cases where di- 
vorces are desirable they could not be procured, and that evil thence 
results, still these other questions remain, viz. are there not evils at- 
tending our present system? and do not these evils far outweigh those 
which would follow from an occasional necessity on the part of per- 
sons, who were better separated, to live together, or to separate with- 
out legal sanction? To the first of these questions we presume all 
would answer “ Yes. There are evils attending our present system.” 
But on the second point, a great variety of opinion and feeling may 
exist, and nothing but a fair comparison of the evil results of our lax 
divorce system, and those of a stricter one, can bring us near the truth. 
And after all, different minds will come to different conclusions.— 
While, therefore, we attempt to institute such a cofparison, we feel 
that the result of our reasoning may be widely erroneous. 
The evils of a system which = divorces, or makes them com- 
aratively difficult, are these: If the parties continue together, they 
Live on terms which necessarily produce evil feelings, passion, perhaps 
violence and cruelty,—always moral evil, greater or less—sometimes 
fatal crime; these evil feelings, this passion, this violence and possible 
crime, affect, not the parties only, but their children, who thereby are 
demoralized,—their friends, who interest themselves in the quarrel,— 
and their neighbors, who witness it. Nor is this all; too often, hating 
each other, they are led to indulge in illicit love, and perhaps live in 
open adultery, exerting on their children, friends, and acquaintance, 
an evil influence, varying in various circumstances, but always to be 
dreaded and avoided. If, on the other hand, they agree to live apart, 
though the quarrels of home are escaped, the probability of adulte- 
rous connections is very much increased. 
These, we believe, are the principal evils likely to arise from the 
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forced continuance in the married state of those who wish a dissolu- 
tion of their bonds. They are grave evils; none indeed, morally, 
socially, and at last, politically, involve more mischief; it may be 
doubted if they do not exceed, both directly and indirectly, in evil 
consequences, the most violent crimes: murder, in its most revolting 
form, whatever we may think of it as a proof of depravity in the 
murderer, probably produces less evil to the community, and surely 
produces, in most cases, less to the victim, than is produced by se- 
duction. And those very crimes of violence can have no better 
nursery than a home where the parents dispute, upbraid, hate, and 
injure each other. It is from such domestic scenes of hell-born pas- 
sions, that children go forth to commit acts of hellish cruelty, brutality, 
lust, and spiritual murder. He that believes our present divorce laws 
of evil tendency, need not hesitate to allow the horrible results which, 
too frequently, follow the necessary continuance of unions which both 
owe wish dissolved; for many of the strongest objections to those 
aws, are drawn from their tendency to produce precisely similar 
results. 

And this leads us, having mentioned the chief objection to a strict 
system of laws, to name those which lie against a lax system. The 
first of these is, that it causes a great many ill-assorted and unhappy 
marriages. Where this contract can be easily dissolved, it will be 
readily entered into, as any contract would be indeed; and moreover 
many learn to think it more easily dissolved than it really is, as the 
many cases of groundless application for divorce clearly prove. 

In the next place this system causes many marriages to prove un- 
happy and mischievous, which would not have been so under different 
laws; because, the first tendencies to ill-humor, peevishness, contra- 
diction, and strife, which would by many be checked if they knew 
they must remain united, are indulged, suffered to increase, and be- 
come at last the source of great misery and moral evil, under the 
impression that the union, if insufferable can be readily done away 
with. We do not mean that in moments of passion men or women 
would stop to weigh these considerations, but that in their cooler 
moments the remembrance of their situation would influence them, 
and cause them, if divorce is out of the question, or very difficult to 
procure, to restrain themselves, and stop before the passion is fully 
roused. We say these domestic quarrels are the source of great 
moral evils; let us consider their results fora moment. The Home 
should be the school of moral growth for both parents and children; 
its influence should expand their sympathies, curb their selfishness by 
the exercise of constant self-denial, diminish their impatience, and 
develop their perception of, and regard for, right. But consider the 
effect of continual complaint, strife, and ill-temper upon sympathy, 
self-denial, patience, and a keen sense of right. Can either man or 
woman leave such a hearth-stone fitted to mingle in kindness, in right- 
doing, in sympathetic self-forgetfulness with their fellow-beings?— 
There need be no open strife, neither blows, violent passion, nor utter 
discord of feeling even, to make a home the school of evil to all within 
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it; many, many a fireside, by which, to the eye of man, peace seems 
a dweller, is, to God’s eye, the temple of discord, and demoralizin 

matrimonial difficulties; a fireside unfitting the parents for their daily 
duties, and educating the children in familiarity with passions which 
the child should never know as existing, while we can shut out the 
knowledge. We are not believers in the idea that all children are 
angels, nor do we think that education does every thing for them; but 
we do entirely believe that no human mind can measure the results, 
good or bad, of home influences upon the young mind and heart; we 
do believe that a home of discord is the worst moral influence that 
can bear upon a young soul; and we do believe, further, that our lax 
system of divorces, by making the idea of separation familiar, does 
exert a great influence toward the increase of such discordant homes. 

But though, as we have said, such homes may often be visible only 
to God and their own inmates, in a vast many cases they soon become 
known to the neighborhood; and now the evil spreads, but without 
diminution at the centre. An open quarrel between husband and 
wife, no matter how peaceably conducted, that is to say, free from 
broken heads and bloody noses, always enlists the friends and acquain- 
tance of the parties on either side, and produces among them also, 
ill-feeling, accusations, gossip, slander, it may be, open quarrels. Go 
to a court house when divorce cases are on trial, and notice how many 
of the friends, and especially of women are present, and what an in- 
terest they take in the whole proceeding, and you will then under- 
stand how much of the mischievous virus has passed from diseased 
homes into the community; how evil a thing it is for society and indi- 
viduals to have fire-sides of hate in their midst. 

This influence on society, produced by domestic quarrels, which 
quarrels are increased by our lax laws, is the third evil consequence 
of those laws. But there is another fruit of these laws to be men- 
tioned, which is perhaps still more disastrous; it is their tendency to 
destroy the sanctity of marriage; the obligation of the marriage vow, 
the whole influence for good of the marriage contraét. We shall not 
pause to argue the expediency of monogamy, as bigamy is made a 
crime by our laws, and as no one in our land, so far as we are in- 
formed, has ever argued for polygamy. ‘Taking it for granted, there- 
fore, that marriage, and the marriage of one person to one person, 
are essential to the welfare of our society, we would ask any one 
whether the facility offered by our laws for divorce, the discussions 
connected with every application for divorce, and the tone of public 
feeling connected with the subject under our laws, are not calculated 
to diminish the general sentiment as to the sanctity, the necessity, the 
utility of the institution of marriage? Can that be so sacred which is 
so lightly dispensed with? Can that be so necessary which we take 
so little pains to render perpetual? or can we really esteem that so 
useful which we put perpetually in jeopardy? To us it appears 
hopeless to support the quiet, silent, holy reverence for marriage 
which, as we conceive, lies at the very basis of our social and political 
welfare, under a system of laws which brings up from hour to hour 
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the idea that it is a mere commonplace civil contract, to be dealt with 
in a more summary manner, and set aside on slighter grounds, than 
perhaps any other contract known in society. 

Our lax system of laws therefore, injures, Ist. the parties seeking 
divorce; 2d. their children; 3d. their neighbors and friends; and 
4th. the whole of society. ! 

Whether the absolute amount of evil resulting from these causes 
will equal that resulting from the strict code is, of course, an uncer- 
tain point; but if we consider how few cases of unwilling union need 
exist under the strict code, while under the lax thousands will origi- 
nate, as we have tried to show, and continue, at least, till after trial, 
producing all the usual evils meantime to parents, children and friends; 
and if we consider further that adultery under a strict code will be 
infrequent, just in proportion to the public feeling in favor of the sanc- 
tity of marriage, while the lax system, by destroying such a feeling, 
makes adultery a much less criminal act, and therefore more common, 
we shall be disposed to think the looser laws more productive, in all 
ahead of the very evils which the strict laws produce, than those 
aws themselves are. We know that opinion on this point is always 
liable to error; facts are wanted relative to the influence of the dif- 
ferent systems under similar circumstances. The experience of Eu- 
rope we reject as wholly unsuited for our situation; and need the 
experience of these United States for our guidance. We collect facts 
relative to the insane and criminal as the basis of legislation, why not 
collect every fact relative to the influence of legislation upon the 
marriage relation, which lies at the basis of all society and policy? 
Cannot the Judges of this state aid us, by publishing, not their opin- 
ions merely, but the facts which have fallen under their observation 
relative to our laws respecting divorce?’ And cannot judges and law- 
yers from states in which the divorce laws differ from ours, bring in 
their experience, and aid in determining by careful deduction, one of 
the most momentous of social questions? Or are such facts already 
collected? If so, where are they? If collected they should be pub- 
lished; if already published, they should be republished and made 
familiar. Nothing surely can be more practically useful than such a 
discussion of this subject as will enable our legislators to act wisely in 
respect to it, and lead our people to feel as those should, who build 
entirely upon the family, the home, and moral education. Our gov- 
ernment, and our individual welfare, rest upon the moral education of 
our children; and in that work the most perfect system of common 
schools can never counterbalance evil influences through infancy, 
childhood, and youth, by the fire-side. ; 

In respect to the details of our laws of divorce, we should think one 
change surely desirable; the power of partial divorce should be given 
to the Supreme Court. To us, also, that tribunal appears the only 
proper one to entertain divorce suits. Several other points we might 
suggest, but refrain, in the hope that some experienced lawyer will 
take up the subject in this Journal, and from knowledge either confirm 
or refute our theoretical and uncertain conclusions, and also pursue 
the details as we do not feel able to. 
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We wish, in closing, to say a few words as to our marriage laws. 
They appear to us calculated to produce ill-considered marriages with 
all their attendant evils, by the extreme facility which they afford to 
marriages. Jor instance, the clerk issuing a license is permitted, but 
not required, to administer an oath to the party seeking such license, 
relative to the legality of the proposed union, Should not the oath 
be imperative? And, should not the Court examine at each session 
the record of licenses, issued, and the returns of ministers and others 
officiating? ‘To us it seems that the preliminary steps of a contract 
fraught with such consequences as the contract of marriage, should 
secure, if possible, deliberation, the consent of all interested, the 
sanction of parents, the blessings of religion, and all that can add 
solemnity to the act. This subject we refer to because we fear our 

resent laws, by causing hurried marriages, produce many of those 
matches which the divorce laws have afterwards to sever. Its full 
discussion would require a separate article, and we trust may some 


day occupy one. 


POSTCRIPT. 


The only statistics we find are these, published in the Ohio State 
Journal, last year: 

In 1833, 148 Divorces were asked in the Supreme Court of Ohio, and 51 granted. 

In 1843, 447 “ ” ” - 177 * 

But these facts, scanty as they are, show _ 

First, the rapid increase of our divorce suits. From 1830,(when our 
state population was 937,903) to 1840 (when it was 1,519,467) our 
population increased 62 per cent., but from 1833 to 1843 our divorce 
suits increased 200 per cent. | 

Second, the great number of suits brought and dismissed by the 
Court. Now, if our view is correct that a great proportion of this 
number originate in our liberal divorce law; and if, as we think must 
be the case, each suit involves very great mischief, and moral evil, 
this disproportion between divorces asked and granted is a strong fact 

ainst our laws. 

And it must be remembered that no account is here given of the 
most objectionable modes of asking and granting divorces, through 
the Legislature and Courts of Common Pleas. 





Recommendation by the Governor of Ohio of a Reform in her Judiciary. 


[ By the Eprror.] 


I make the following extract from Governor Shannon’s late mes- 
sage, with a view of submitting a few thoughts upon the same subject. 
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“I would beg leave to call your attention to the subject of the 
amendment of the constitution of the State, with the view of remo- 
delling our Judicial System, so as to enable it to meet the wants and 
exigencies of the people. I am fully aware that too frequent changes 
of the fundamental law of the state might tend to unsettle the great 
principles on which the constitution itself is founded. But if it can 
be shown that any portion of that instrument is entirely unsuited to 
our present condition, and the wants of the people, we should not 
hesitate to seek a remedy. The framers of the constitution contem- 
plated future amendments, and have provided in the instrument itself 
the mode and manner in which it may be altered or amended. The 
fifth section of the seventh article provides, that whenever two thirds 
of the General Assembly shall think it necessary to amend or change 
the constitution, they shall recommend to the electors, at the next 
election for members of the General Assembly, to vote for or against 
a Convention, and if it shall appear that a majority of the citizens of 
the State, voting for Representatives, have voted for a Convention, 
the General Assembly shall, at their next session, call a Convention, to 
consist of as many members as there are in the General Assembly, to 
be chosen in the same manner, at the same place, and by the same 
electors that choose the General Assembly, who shall meet within 
three months after the said election, for the purpose of revising, 
amending, or changing the constitution. It is further provided in the 
same section, that no alteration of the constitution shall ever take 

lace so as introduce slavery or involuntary servitude into this State. 

“ It will be seen, then, that the framers of the constitution contem- 
plated the necessity, at some future period, of changing or amending 
its provisions. It was not expected by the patriotic citizens whe com- 
posed the Convention that adopted the constitution, that it would 
continue to answer, in all respects, the changing condition of the 
country. 

“ Our veneration for the organic law of the State, or our respect for 
those who framed it, should not be carried so far as to tolerate pal- 
pable and acknowledged evils. We should, therefore, inquire wheth- 
er there are any defects in the constitution, as adapted to our present 
condition, and if so, whether they are of sufficient. magnitude to justify 
the call of a Convention, with the view of their removal. The only 
defect in the constitution, as applicable to our present condition, 
which, in my judgment would justify a call of a Convention to alter 
or amend it, consists in the defective organization of the Judicial 
System, and the total inability of the Supreme Court, under the exist- 
ing form of the constitution, to transact the mass of business ———_ 
before it. The constitution limits the number of judges of the Su- 

reme Court. to four, and requires two to constitute a quorum to do 

usiness, and directs that the Supreme Court shall be held once a 

year in each county in this state. It is invested with original and 

appellate jurisdiction, both in common law and. chaneery, in such 

cases as shall be directed by law.. The statute has given to this tribu- 

nal an extensive original and appellate jurisdiction: the consequence 
23 
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is, it has become so loaded down with business as to render it im- 
possible for the judges with all their known industry and talents, to 
dispose of it in a manner satisfactory to themselves, or with a due 
regard to the legal rights of parties. They are forced to continue 
causes after they have been prepared by the parties for trial, for the 
want of time to hear them; thus throwing on one or the other party 
a heavy bill of costs, which might be entirely avoided under a judicial 
system differently organized. It would not be difficult to demonstrate, 
in reference to our Supreme Court, that it is the most expensive judi- 
cial system in the United States. The amount of costs that are an- 
nually thrown upon litigants, by reason of the continuance of their 
eauses, for the want of time to try them, would, in the aggregate, far 
exceed the amount paid in any state in this Union to maintain its 
entire judicial system. It is not only an expensive system, and bur- 
densome to the people, but, in its practical bearings, produces, in most 
cases, a delay, and, in many, almost a denial of the administration of 
justice. The system, at the time of the adoption of the constitution, 
was adequate to the wants of the people: but our condition, as a civil 
community, is very different now from what it was then. At that 
time there were but nine counties in the state, with a population fal- 
ling short of sixty thousand. We had but little wealth, a very limited 
commerce, and no manufactures. The usual sources of litigation were 
few, and the business of our courts consequently limited. Our condi- 
tion, in almost every point of view, is now entirely changed. We 
have, at this time, seventy-nine counties in this state, in each of which 
the Supreme Court is required, under the Constitution, to hold a ses- 
sion once a year; containing a population falling but little, if any, 
short of two millions. The trade, commerce, and manufactures, to- 
gether with the wealth and business of the state, have increased in a 
ratio still greater than our population. The truth is, our condition is - 
entirely changed, and we have outgrown our judicial system. The 
public interest therefore, demands, that it should be so modified as to 
meet the wants of our changed condition. Believing this cannot be 
done, without an amendment of the constitution, I would respectfully 
recommend the adoption, by the General Assembly, of the first meas- 
ure necessary to the call of a convention to amend the constitution in 
the particulars above alluded to. No evil can result from this. ' The 
only action which you can take in the matter is, to submit the ques- 
tion ef convention, or no convention, to the electors of the state. — 
The question is safe in their hands, and they will no doubt dispose of 
it in the way best calculated to secure the blessings of a good govern- 
ment, and promote the interests of the public.” 


With respect to the end here proposed, I think there can be no 
difference of opinion among those who understand the subject. Our 
Supreme Court cannot, as at present organized, discharge the duties 
devolving upon such a tribunal. If the four judges had superhuman 
endowmenis, the task would still be impossible for them. There must 
either be a change in the system, or a denial of justice. And the 





Proposed Reform in the Ohio Judiciary. 179 


only question is, how the change can be best effected? The governor 
proposes an amendment of the constitution. 'To this many good citi- 
zens seriously object, from a fear that innovation, once begun, may be 
carried too far. In this fear ] do not participate. When the time 
shall arrive that the people of Ohio cannot be trusted to amend their 
constitution, lest they should spoil it, we shall be already under a 
despotism of the worst kind. Still, as many do entertain apprehen- 
sions of this kind, it may not be amiss to enquire whether the same 
end cannot be attained by other means. ' 

The difficulty is this. From all general judgments and decrees, 
within the original jurisdiction of the Court of Common Pleas, which 
sits three times a year in each of the seventy-nine counties in the state, 
and may sit as long each time as it has business to do, there lies an 
appeal to the Supreme Court, consisting only of four judges, two of 
whom must hold a court once a year in each of these counties, and 
the whole four of whom must hold a Court in Bank, once a year at 
Columbus, to decide cases of difficulty reserved on the circuit. And 
this enormous burthen of appellate jurisdiction is in addition to ano- 
ther mass of original and exclusive jurisdiction necessarily belonging 
to the highest court. 

Now one obvious way of relieving this Court, without amending the 
constitution, is, 0 modify its jurisdiction. For by the second section 
of the third article, this is left to the Legislature—“ They [the Su- 
preme Judges] shall have original and appellate jurisdiction, both in 
common law and chancery, in such cases as may be directed by law.” 
And the next section contains a similar provision respecting the juris- 
diction of the Court of Common Pleas. In a word, with the excep- 
tion of a few special matters, the whole distribution of jurisdiction is 
left to the legislature. Of the various ways in which this modification 
might be made, I shall only suggest one. Let there be an appeal, as 
at present, from decrees in chancery, by the Court of Common Pleas; 
or restrict it, if necessary, to cases involving a certain amount; but let 
there be a writ of error, only, and no appeal, as to judgments at law. 
The jury trials in the Supreme Court, as at present organized, take 
more time than it has to give to all its business. And yet it is obvi- 
ous that the verdict of a jury in this Court, is of no more weight than 
a verdict of the same men in an inferior Court, provided they were 
properly instructed in the inferior Court; and if not properly instruct 
ed, this very point may be examined on a writ of error, and the case 
sent back for a new trial. My belief is that this single modification 
would enable the Supreme Court to discharge its duties satisfactorily. 

But if any object to this, there is still another change within the 
competency of the Legislature. The Ist section of the 3d article 

rovides that “the judicial power of this state, both as to matters of 
aw and equity, shall be vested in a Supreme Court, Courts of Com- 
mon Pleas for each county, in Justices of the Peace, and in such other 
Courts, as the Legislature may from time to time establish.” The 
Legislature may thus establish other Courts. What then is there to 
prevent the establishment of a separate Chancery Court? I am aware 
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that some doubt whether it is competent for the Legislature to take 
away chancery jurisdiction from the present Courts? I do not feel 
this doubt; but I will not stop to argue the question. Let it remain 
in the present Courts concurrently with the new Court. Let there 
be, for example, a sufficient number of vice-chancellors, say one for 
each judicial circuit, with equity jurisdiction concurrent with the 
Court of Common Pleas. Let there be a chancellor for the whole 
state, having an original and appellate jurisdiction from each vice- 
chancellor, concurrent with the Supreme Court. And let the chan- 
cellor be a member of the Court in Bank, so as to strengthen that 
tribunal, and prevent an equal division of opinion, which now so often 
happens. I can see no constitutional objection to such an arrange- 
ment; and it seems to me that it would wholly obviate our present 
difficulties, and give us an admirable judiciary system. 





Selections from the third volume of Metcalf’s Reports, comprising the 
Decisions of the Supreme Court of Massachusetts, in 1841—2. 


Action. The selling of a promissory note by one who has caused it 
to be endorsed by a minor, without erasing the endorsement, or other- 
wise making it appear on the note that the indorsement is not to be 
relied on, is, if unexplained, a representation to all subsequent holders 
that the indorsement constitutes a valid contract: and though the sel- 
ler gives notice to the first purchaser that the indorsement is worthless, 
yet if such purchaser sells the note without disclosing the infirmity of 
the indorsement, his vendee, if he suffer therefrom, may maintain an 
action of indemnity against the first seller. Lobdell v. Baker, 469. 


Alteration of Instruments. If after the execution and delivery of an 
unattested bond, the obligee, without the knowledge and consent of 
the obligor, fraudulently and with a view to some improper advan- 
tage, procures a person, who was not present at the execution of the 
bond, to sign his name thereto as an attesting witness, the bond is 
thereby avoided and the obligor discharged. dams v. Frye, 103. 


Auction and Auctioneer. Where different lots are sold severally at 
auction, the sale of each is a distinct contract, and the auctioneer’s 
commission accrues upon each complete sale, unless he has contracted 
with the owner for an entire sum for the whole service. Robinson v. 


Green, 159. 


Collateral Security. Where one of two sureties gives collateral 
security for the payment of the debt for which he is surety, his co- 
surety does not, by paying that debt, become entitled to the benefit 
of that security. Bowditch v. Green, 360. 


Contract. If a sale of lottery tickets is made in another state, 
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where such sale is lawful, to a citizen of this state, it is a lawful trans- 
action, although the seller knows that the purchaser buys them for the 
purpose of selling them in this state, where such sale is a by 
statute; and the seller may maintain an action in the Courts of this 
state, to recover possession of real estate mortgaged to the buyer, and 
by him assigned to the seller, to secure payment of a note given for 
such tickets, McIntire v. Parks, 207. 


Dower. 1. A demandant in a writ of dower is not barred by a 
release of dower made by her to a third person under whom the ten- 
ant does not claim title. Robinson v. Bates, 40. 


2. Where a wife joins her husband in a deed conveying land, and 
thereby relinquishes her right of dower, and a creditor of the husband 
afterwards levies an execution upon the land, during the life of the 
husband, and recovers it in a real action against the grantee, on the 
ground that the conveyance was fraudulent and void as against cred- 
itors, the wife is restored to her right, and may recover her dower of 
such creditor, or of his assigns. J. 


Evidence. In a suit by the holder of a note indorsed in blank by 
the payee, the legal presumption is, that the plaintiff purchased it im- 
mediately of the payee. Peaslee v. Robbins, 164. 


Insurance. An insurance of a building against fire is a contract of 
indemnity with the owner or other person, who, at the time when in- 
surance is made, has an interest in its preservation: and if such owner, 
&c. part with all his interest in the building before it is destroyed or 
injured by fire, the right to the benefit of the insurance does not pass 
with the building to the purchaser. Wilson v. Hill, 66. 


Lien. A finder of lost property, for the restoration of which a re- 
ward has been offered by the owner, has a lien on the property, and 
may retain possession of it, if,on his offer to restore it, the owner 
refuses to pay the reward. Wentworth v. Day, 352. 


Mortgage. A mortgage of a stock in trade is not fraudulent per se, 
althotigh it is therein agreed that the mortgagor may trade with, sell 
and dispose of some of the mortgaged goods, provided he forthwith 
purchase and place in his store, other like goods of like value, and 
apply the sales thereof to the payment of the debt which the mort- 
gage was made tossecure. Jones v. Huggeford, 515. 

Pleading. 'The implied promise of a principal to indemnify his 
sureties is regarded as made to them jointly and severally; and when 
they jointly pay money for him, they may join in a suit against him, 
on such implied promise, for reimbursement. Appleton v. Bascom, 169. 


Principal and Surety. If the holder of a note, payable on demand, 
makes a valid agreement with the principal promisor, without the 
consent of the surety, to receive payment by yearly instalments, he 
thereby discharges the surety. Gzfford v. Allen, 255. 


Promissory Note. A note, though it does not purport to be for 














182 Selections from Metcalf’s Reports. 


value received, is admissible in evidence to support a count for money 
had and received of the payee by the maker. Townsend v. Derby, 362. 


Release. A release of an heir apparent of his estate in expectancy, 
with a covenant that neither he nor those claiming under him, will 
ever claim any right in the same, is, if fairly made and with the con- 
sent of the ancestor, a bar to the releasor’s claim thereto, by descent 
or devise, after his ancestor’s death. Such covenant runs with the 
land and protects the heirs and assigns of the covenantee. Trull v. 
Eastman, 131. 


Reversion. When the owner of land, which he has leased for years, 

nts the reversion by absolute deed or mortgage, the grantee is 
entitled to all rents that subsequently become due, and may maintain 
an action against the lessee to recover them. liter, of rents that 
were due and in arrear at the time of the grant of the reversion.— 
Burden v. Mayer, 76. 


Sale. When a proposal to purchase goods is made by letter sent 
to another state, and is there assented to, the contract is made in that 
state. McIntire v. Parks, 207. 


Slander. Words spoken by a party or counsel in the course of 
judicial proceeding, though they be such as if spoken elsewhere, would 
be actionable in themselves, are not actionable, if they are applicable 
and pertinent to the subject of inquiry. And this rule extends to a 

rson who is managing a prosecution before a justice of the peace 
in behalf of the commonwealth on a complaint which he has himself 
preferred. Hoar v. Wood, 193. 


“ ~ Slave. A negro boy eight years old, who was born and reared a 
slave in Arkansas, came into this state with the consent of his master, 
as a personal attendant of his master’s wife, who was on a visit to her 
friends: on his being brought before the Court by habeas corpus, it 
appeared that the master’s wife did not claim the custody of the boy 
as a slave here, nor intend to carry him back to Arkansas against his 
will, but did intend to carry him back if he should consent to go.— 
The Court held that the consent of so young a child would not®autho- 
rise his removal into a state of slavery, and To him to be deliv- 
ered to the guardians who had been appointed for him, by the Judge 
of Probate, under the Revised Statutes, c. 79, § 1. Commonwealth v. 
Taylor, 72. 





Libel Suit. Hepburn sued the editors of the Pennsylvania States- 
man for a libel, in publishing him “a political scoundrel.” The case 
has been tried at Carlisle. The jury returned into Court with the 
following verdict: “ We do agree that the defendants are guilty of 
political slander or libel; but we do not agree that they are guilty of 
moral or religious libel, and so we say all.” The judge sent the jury 
back with instructions to find either guilty, or not guilty. After a 
long absence they came in with a verdict of guilty. (Newspaper.) 
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Law School in Harvard University. 


[It gives me great pleasure to insert the following notice of this institution, together 
with a list of books forming the course of study there pursued. The latter will prove 
useful to students every where. Having closed my legal studies in this institution, I 
can, from personal experience, commend it, as furnishing advantages, which I believe 
to be unsurpassed in the United States. The Library is far superior to any other, and 
as to the Professors they need no commendation. Ep.| 


Tus design of this institution is to afford a complete course of 
legal education for gentlemen intended for the Bar in any of the 
United States, and also a systematic course of studies in commercial 
jurisprudence, for those who intend to devote themselves exclusively 
to mercantile business and pursuits. The course of instruction for 

entlemen intended for the Bar embraces the various branches of 

ublic and Constitutional Law, Admiralty, Maritime, Equity, and 
Common Law, which are common to all the United States, with occa- 
sional illustrations of Foreign Jurisprudence. ‘The course of instruc- 
tion for gentlemen intended for the mercantile profession is more 
limited; and embraces the principal branches only of commercial 
jurisprudence, to wit, The Law of Agency, of Partnership, of Bail- 
ments, of Bills of Exchange and Promissory Notes, of Insurance, of 
Shipping, Navigation, and other Maritime concerns, and of Sales, and, | 
if the Students desire it, also of Constitutional Law. No public in- 
struction is given in the local or peculiar municipal jurisprudence of 
any particular state; but the students are assisted by the Professors, 
as occasion may require, in their private study of the law and prat- 
tice pe to their own States. The active labors of instruction 
are shared equally by Mr. Justice Story, who is Dane Professor of 
Law in the University, and by Mr. Greentear, the Royall Professor 
of Law, who has the immediate direction and superintendence of the 
Law School. 

The Law Library consists of more than 7,000 volumes, and includes 
all theaAmerican Reports, and the Statutes of the United States, as 
well as those of afl the States, a regular series of all the English 
Reports, including-the Year-books, and also the English Statutes, as 
well as the principal treatises in American and English Law, besides 
a large collection of Scotch, French, Dutch, Spanish, Italian, and 
other Foreign Law, and a very ample collection of the best editions 
of the Roman or Civil Law, together with the works of the most 
celebrated commentators upon that Law. 

No examination and no particular course of previous study are 
necessary for admission; but the student is expected to produce tes- 
timonials of a good moral character. He also gives a bond in the 
sum of $200 to the Steward, with a surety resident in Massachusetts, 
for the payment of College dues; or deposits, at his election, $ 150 
with the Steward, at the Gaiamentiaial of each term, 

Students may enter the School in any stage of their professional 
studies, or mercantile pursuits. But they are advised to enter at the 


——————— 
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beginning of those studies, rather than at a later period, as the most. 
useful to themselves. They may also elect what particular studies 
they will pursue. 

The fees are at the rate of $50 a term, and $25 for half or any 
lesser fraction of a term; for which sum,*without any additional 
charge, students have the use of the lecture rooms, the Law and Col- 
lege Libraries, and the text-books; and they are admitted free to all 
the public lectures in the University, comprising Lectures on Anatomy, 
by Dr. Warren; on Chemistry, Mineralogy, and Geology by Dr. 
Wesster; on the Application of the Sciences to the Useful Arts, by 
Professor TREADWELL; on the French, Spanish, German, and Italian 
Languages and Literature, by Professor Lonarettow; on Botany, by 
Professor Gray; and on Physics and Astronomy by Professor Love- 
rine. They may also study any foreign language taught in the 
University, for $10 per annum. The price of board varies from 
$2 25 to $3 50 per week, and of room rent from 75 cents to $1 25 
per week. Fel, prepared for use, is furnished, at cost, by the Stew- 
ard, if the students desire it. 

The course of studies is so arranged as to be completed in two 
years; and, with reference to these studies, the students are divided 
into classes, according to their proficiency; but after the first term of 

rofessional study, they are generally at liberty to join any one or more 
of the classes, in as many studies as they may choose, according to 
their view of their own wants and attainments. 

The Academical year, which commences on the Friday after the 
fourth Wednesday in August, is divided into two terms of twenty 
weeks each, with a vacation of six weeks at the end of each term. 

For the two Academical years, (the first commencing in the even- 
numbered years, viz. 1842, 1844, 1846, &c.) the following books are 
read with Professor Srory. First Year. First Term. Marshall 
on Insurance; Long on Sales; Story on Equity Jurisprudence and 
Pleadings. Second Term. Story on Agency; Story on Partnership; 

Story on Equity Jurisprudence and Pleadings. Seconp YEAR, com- 

mencing in the odd-numbered years (1843, 1845, &c.) _ First, Term. 

Story on Bills of Exchange; Story on the Conflict of Laws; Story 

on Equity Jurisprudence and Pleadings, as in the*preceeding year. 

Second Term. Abbott on Shipping; Story on the Constitution; Story 

on Equity Jurisprudence and Pleadings, as in the preceding year. 

The following books are read with Professor Greenuear. First 

Year. First Term. Blackstone’s Commentaries; Greenleaf on Evi- 

dence; Stephen on Pleading; Chitty on Pleading. Second Term. 

Kent’s Commentaries; Cruise’s Digest of the Law of Real Property. 

Seconp Year. First Term. Blackstone’s Commentaries; Story on 

Bailments; Chitty on Contracts; Angell and Ames on Corporations. 

__» Second Term. Kent’s Commentaries; Cruise’s Digest of the Law of 

“ah “Sei! Property. For gentlemen who remain in the Institution beyond 
* two years, other studies are frm time to time prescribed. 

ay Instruction is given by recitations, by examinations, and by oral 

lectures and expositions, of which each Professor gives at least six, 
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every week, to the several classes. A Moot Court is holden in each 
week, at which a cause, previously given out, is argued by four stu- 
dents and an opinion is delivered by the presiding Professor. 

All students who have pursued their studies in the Law School for 
three terms, or eighteen months; or who, after having been admitted 
to the Bar, have pursued their studies in the Law School for one year, 
are entitled, upon the certificate and recommendation of the Law 
Faculty, to the degree of Bachelor of Laws. 


COURSE OF STUDY. 
The books marked thus (*) compose the course which is completed 
' in two years. The studies of gentlemen who remain longer in the 
School are pursued in other books in the regular course, to which 
others are added from time to time, as far as the leisure and progress 
of the Students may permit. The parallel course is prescribed chiefly 
for private reading. 





Regular Course. Parallel Course. 
*Blackstone’s Commentaries, - De Lolme on the English Constitu- 
Hoffman’s Legal Outlines. tion (by Stephens). 

*Kent’s Commentaries. Hale’s Hist. of Common Law. 
Wooddeson’s Lectures. Hoffman’s Course of Study. 


Lieber’s Political and Legal Her- 
meneutics and Ethics. 
} Reeves’s Hist. of the English Law. 
Sullivan’s Lectures. 
Walker’s Introduction. 


Law or Personat Property. 
*Angell and Ames on Corpora- Collinson on Idiots and Lunatics. 


tions. Gould’s System of Pleading. 
Angell on Limitations. Hammond on Parties. 
Bingham on Infancy. Kyd on Awards, 
*Chitty on Contracts. Leigh’s Wisi Prius. 
*Chitty on Pleading. Phillips on Evidence (by Cowen 
*Greenleaf on Evidence. and Hill). 


*Long on Sales (Rand’s edition). Phillips on Evidence, 9th Ed. 
Roper on Husband and Wife. | Reeve’s Domestic Relations. 


Selwyn’s Misi Prius. Roberts on the Statute of Frauds. 
*Starkie on Evidence. Roper on Legacies. 
*Stephen on Pleading. Saunders’ Reports (Williams’ edi- 


*Story on the Conflict of Laws. tion). 
Wigram on the Interpretation of Select cases in the Reports, 
Wills. Select titles in the Abridgments of 


Williams on Executors. Dane and Bacon. 
Shelford on Lunatics, &c. 


Starkie on Slander. 
Commercia, anp Maritime Law. 
* Abbott on Shipping. Azuni’s Maritime Law. 
Bayley on ~y Bacon’s Abridgment, tit. Merchant. 
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Regular Course. Parallel Course. 
Browne’s Admiralty Law. Bell’s Commentaries on Commer- 
Collyer on Partnership. cial Law. 

Fell on Guarantee. Benecke on Insurance (by Phillips). 
Gow on Partnership. Dane’s Abridgment, Select titles. 
Holt’s Law of Shipping. Livermore on Agency. 

Lawes on Charter Parties. Paley on Agency (by Lloyd). 
*Marshall on Insurance. Phillips on Insurance. 

*Story on Agency. Roscoe on Bills. 

*Story on Bailments. Select cases. in the United States 
*Story on Bills of Exchange. Courts. 

*Story on Partnership. Stevens on Average (by Phillips.) 


Theobald on Principal and Surety. Watson on Partnership. 


Law or Rear Properry. 


Adams on Ejectment (by Tilling- Angell on Water-Courses. 


hast). Coke upon Littleton (Hargrave and 
Chance on Powers. Butler’s edition). 
*Cruise’s Digest. Dane’s Abridgment, select titles. 
Fearne on Remainders (by Butler). Hayes on Limitationsin Devises. 
Jackson on Real Actions. Lomax’s Digest. 
Powell on Mortgages(Coventry andPowell on Devises (by Jarman). 
Rand’s edition). Preston on Abstracts of Title. ( 
Sanders on Uses and Trusts. Preston on Estates. 
Stearns on Real Actions. Roscoe on Actions respecting Real 
Sugden on Powers. Property. 
Sugden on Purchasers and Ven-Runnington on Ejectment. 
dors. Select cases in the Reports. 
Woodfall’s Landlord and Tenant. 
Egurry. 
Barton’s Suit in Equity. Beames’ Pleas in Equity. 
Calvert on Parties. Blake’s Chancery. 
Eden .on Injunctions. Cooper’s Pleadings in Equity.. 
Fonblanque’s Equity. Daniel’s Chancery Practice. 
Gresley on Evidence in Equity. Edwards on Receivers. 
Jeremy’s Equity Jurisdiction. Gilbert’s Forum Romanum. 
Maddock’s Chancery. Hoffman’s Chancery Practice.. 


Newland on Contracts in Equity. Hoffman’s Master in Chancery. 
*Story on Equity Jurisprudence. Redesdale’s Pleadings in Equity. 
*Story on Pleadings in Equity. Select cases in the Reports. 

- ‘Wigram on Discovery. Smith’s Chancery Practice. 


Crmiat Law. 


East’s Pleas of the Crown. Archbold’s Pleading and Evidence. 
Roscoe on Criminal Evidence. Chitty’s Criminal Law. 
Russel on Crimes. Select cases in the Reports. 
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Crvm anv Foreiren Law. 


Regular Course. Parallel Course. 
Corpus Juris Civilis. Ayliffe’s Pandect of Roman Law, 
Gibbon’s Roman Empire, Ch. 44. Browne’s Civil Law. 
Justinian’s Institutes (by Cooper), Butler’s Hore Juridice. 
Justinian’s Pandects (by Pothier), Domat’s Civil Law, Select titles. 
Louisiana Civil Code and Code of Foucher’s Codes. 


Practice. Irving’s Introduction to the Civil 
Pothier’s Commercial Treatises. Law. 
Pothier on the Contract of Sale (by Institutes of Spanish Law (trans* 
Cushing). lated by Johnston), 
Pothier on Obligations. Niebuhr’s History of Rome. 
Toullier, Droit Civil Frangais, withThe Spanish Partidas (by Moreau 
the Supplements. ‘and Carleton). 


Van Leeuwen’s Commentaries on 
the Dutch Law. 


Law. or Nations. 


Marten’s Law of Nations. Bynkershoek’s Law of War. 
Rutherforth’s Institutes. Grotius on the Law of War and 
Vattel’s Law of Nations. Peace. 

Wheaton on Captures, Puffendorf on the Law of Nations: 


Wheaton on International Law. Ward’s Law of Nations. 
ConstiruTionaL Law. 


American Constitutions. Rawle on the Constitution. 
*Story’s Commentaries on the Con- Select cases and speeches. 
stitution. The Federalist. 





Superior Court of Cincinnati, October Term, 1843. 
Isaac ConNELL, v. Joun Voornees AND Peter VoorueEs. 


[Reported by A. E. Gwynne.] 


Held that mail contractors are not liable for money abstracted from lettets by a drivet 
in their employ. 


Tue object of this suit was to recover from the defendants, who 
were mail contractors between the town of Oxford, Butler county, 
Ohio, and the city of Cincinnati, four hundred dollars contained in a 
letter placed by the plaintiff in the post office at Liberty, in Union 
county, Indiana, directed to an individual at Cincinnati, and which, it 
was alleged, passed in its transit the town of Hamilton, in Butler 
county, Ohio, but was never delivered at the post office in Cincinnati. 
A demurrer to the three first counts in the declaration presented the 
question of law to the Court, whether a mail contractor is liable for 
the negligence of his agents in carrying the mail. 
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B. Srorer and A. E. Gwynne, for the defendants, referred to the 
following authorities: Whitfield v. Lord Despencer, Cowp. 754; Lane v. 
Cotton, 1 Ld. Raym. 646; 8. C. 1 Salk. 17; 8S. C. 11 Mod. R. 12,18; 8. 
C. 12 Mod. 473,492; WVicholson v. Mounsey and Sims, 15 East. R. 392; 2 
Dane’s Abr. 439,440; 2 Kent’s Comm. 610; Story on Bailments, 300— 
303; Story on Agency, 306—311, 319, 320, 321, 322, 328; -Bolan v. 
Chapman, 2 Bay. R. 551; Dunlap v. Munroe, 7 Cranch. R. 242; 
Schroyer v. Lynch, 2 Law Reporter, 229, and to the Post Office Law. 

W. R. Morris, for the plaintiff, referred to Jones v. Voorhees, 10 
Ohio R. 145, and to Bolan v. Williamson and Chapman, 2 Bay. R. 551. 


Este, J. Connell claims to recover of the defendants, on the 
ground of the negligence of their servants or agents in carrying the 
mail, The counts presenting that state of fact are demurred to. 

This is anew case. It was so admitted at the bar, and has so ap- 
peared to the Court, upon an examination since the argument. The 
course of decisions, which are claimed to be analogous, is to be found 
in suits against post masters for the neglect of their subordinates. In 
the first case of this kind in England, Lord Holt dissented. Not to 
examine the English authorities farther, it was in that case decided, 
that the suit was not maintainable. In Dunlap v. Munroe, (7 Cranch 
242.) the principle of this first case in England is upheld. The case 
cited from Bay’s Reports does not show any different opinion in that 
Court as to the principle of decision in the Supreme Court of the 
United States, that an officer of government is responsible only for 
his own acts, provided he use due care in selecting his agents. 

Here it is claimed that the mail contractor is responsible for the acts 
of his agents. It is said, by defendants’ counsel, that pro hac vice he 
comes within the decisions. They admit the Messrs. Voorhees to 
have been common carriers, except as to the mail; the counsel for the 
plaintiff say they are common carriers as to every thing. The case 
cited from 10 Ohio Reports, was decided in this Court, as in the Court 
in Bank, and determines that the Messrs, Voorhees are common 
carriers as to the baggage of a passenger. 

Reference is made to the Post Office Law. It is there enacted that 
the Postmaster General shall provide for the carriage of the mail on 
all post roads, and authority is conferred upon him to make contracts 
for the same. The person contracting must be considered as standing 
in the shoes of the Postmaster General, as to the subject matter of his 
contract. Oaths are taken by all persons employed in the conveyance 
of the mail. It is not contemplated that the Postmaster General 
himself shall superintend the carrying of the mail. Again the con- 
tractor cannot himself carry the mail over the whole line of his 
contract. As to the transmission of the mail, he represents the -Post- 
master General, and he necessarily employs agents. Now the question 
before the Court will be decided by enquiring what are the duties of 
the mail contractor. They are—to provide a safe, commodious con- 
veyance, and careful, diligent, steady, temperate drivers. Having 
performed these duties, having furnished such a coach, and having 








McLean v. lhmsen. 189 


employed such agents, he is not responsible for the neglect or mis- 
feasance of these agents. The acts of a mail contractor, as mail 
contractor, are as much those of the Post Office Department, as those 
of the Post Master. That Department was established as much for 
the conveyance of the mail, as the receipt and distribution of letters 
and the collection of postages. It is not for this Court to re-examine 
the decisions as to post masters. Under the law, as established by 
those decisions, the contractor is liable for his own misfeasance, but 
if he employ careful agents, he is not liable for their negligence or 
misfeasance. The demurrer is sustained. 
The case will probably be taken to the Supreme Court. 





‘ 


Circuit Court of the United “States, for the District of Ohio, Cincin- 
nati, July Term, 1843. 


McLean, AssicNEE In Bankruptcy v. IHMSEN ET AL. 
[From the Cincinnati Gazette.] 


A voluntary assignment by co-partners, knowing themselves to be insolvent, made 
since the passage of the bankrupt law, is void as a fraud upon that law, though no 
preference was created thereby. 

And if one of the partners afterwards apply for and obtain a decree of bankruptcy, 
this Court, having a jurisdiction exclusive of the state Courts, will order the 
partnership, as well as the individual assets to be handed over to the assignee in 
bankruptcy for distribution. 


Oris A.pricu was a member of the mercantile firm of Otis & W. 
. L. Aldrich. They were insolvent, and assigned their effects, amount- 
ing to about $10,000, in trust to sell and distribute the proceeds 7 
rata among their creditors. Nine days after this assignment Otis 
Aldrich filed his petition to be declared a Bankrupt, and was decreed 
such the 14th January, 1843. The assignee appointed under the 
Bankrupt act, filed this bill to set aside the voluntary assignment as 
itself an act of Bankruptcy, and void as a fraud upon the act. Some 
of the assets had been converted into money; the residue remain in 
specie. The case came on to be heard upon the bill, answer, and an 
agreed statement of the facts, and was argued by counsel. 
McLean, J. recapitulated the facts, and held an assignment by 
debtors, knowing themselves insolvent, made in contemplation of 
Bankruptcy, void under the second section of the Bankrupt act.— 
This assignment was made within two months before filing the peti- 
tion, and the assignees are not shown to be creditors of the Spadrept. 
The act, although it does not expressly declare all transfers and pre- 
ferences made within two months of the application void, does, by 
strong implication regard them as void. The consent of a part of the 
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creditors cannot make this void transfer a valid act. Such transfer, if 
in contemplation of Bankruptcy, is declared utterly void, and no 
Bankrupt can by his own act, place his effects beyond the jurisdiction . 
of the Bankrupt Court. The assignee appointed by the Court, acts 
for the creditors, or such as claim any thing of the Bankrupt; and 
jurisdiction is expressly conferred upon the Courts of the United 
States in controversies where the assignee is a party claiming the 
assets of the Bankrupt. This jurisdiction is exclusive of the state 
Courts, not concurrent with them. The jurisdiction of the case is 
vested in this Court, which has the control of the assignee, and power 
to compel the proper distribution of the assets. These assets belong 
to the assignee, notwithstanding this fraudulent assignment of the 
Bankrupt. By the 14th section of the Bankrupt act, this Court has 
jurisdiction not only to direct administration of the assets of the peti- 
tioning creditor, but where the firm is insolvent, of the partnership 
assets also, though the other partner makes no application for the 
benefit of the Bankrupt act. A decree may be entered declaring the 
voluntary assignment void, and setting it aside. The assignee in 
Bankruptcy may be authorised to take the property covered by the 
voluntary assignment, so far as the same remains unchanged; and he 
may receive instead, the money, &c., where the assets have been 
changed. 





Legal Anecdotes. 


The advocate, in modern times, exhibits his powers most effectually 
in the examination of an unwilling witness. Counsel, however, have 
sometimes pushed their privilege of treating every hostile witness as 
a rogue rather too far, and have received some severe rebukes from 
those they had hoped to have made the objects of scorn or of ridicule. 
Jeffreys, the afterwards notorious Chief Justice and Chancellor, was 
retained in a trial, in the course of which he had to cross-examine a 
sturdy countryman, clad in the habiliments of the laborer. Finding 
the evidence of this witness telling against his client, he determined 
to disconcert him. So he exclaimed in his own bluff manner, “ You 
fellow in the leathern doublet, what have you been paid for swear- 
ing?’ The man looked steadily at him, and replied, “ Truly, sir, if 
you have no more for lying than I have for swearing, you might wear 
a leathern doublet as well as I.” One of the best retorts this fero- 
cious tyrant ever received was from a lady. Jeffrey’s wife had been 
confined a very short time after her marriage, which excited much 
ridicule when it became known. The husband was shortly after this 
unfortunate occurrence examining a fair witness, who gave her evi- 
dence with tolerable sharpness. He said, “ Madame, you are quick 
in your answers.” Quick as I am, Sir George, I am not so quick 
as your lady.” 


4@ 
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Serjeant Cockle, who was a rough, blustering fellow, once got from 
a witness more than he gave. In a trial of a right of fishery, he asked 
the witness, “ Dost thou love fish?” “Aye,” replied the witness with 
a grin, $* but I donna like cockle sauce with it!” The roar of laughter, 
which echoed through the court, rather disturbed the learned Serjeant. 


There is an anecdote something similar related of Serjeant Davy, 
a great lawyer of the last age. A gentleman once appeared in the 
court of King’s Bench to give bail in the sum of £3,000. Serjeant 
Davy, wanting to display his wit, said to him, sternly, “And pray, sir, 
how do you make out that you are worth £3,000.” The gentleman 
stated the particulars of his property up to £2,940. “'That’s all 
very good,” said the serjeant, “ but you want £60 more to be worth 
£3,000.” “For that sum,” replied the gentleman, in no way dis- 
concerted, “I have a note of hand of one Mr. Serjeant Davy, and 
I hope he will have the honesty soon to settle it.” The laughter that 
this reply excited extended even to. the bench; the serjeant looked 
abashed, and Lord Mansfield observed, in his usual urbane tone, 
“ Well, brother Davy, I think we may accept the bail.” 


Dr. Brodum, a notorious quack, was once under examination by 
Mr. Abraham Moore. “ Your name is Brodum, I believe,” inquired 
the counsel. The doctor nodded assent. “ Pray how do you spell 
it—Bro-dum, or Broad-hum?” On this there was a loud laugh in 
court, which was not diminished, when the quack replied with admi- 
rable self-possession, “ Why, sare, as I be but a doctor, I spell my 
name Bro-dum; but if I were a barrister, I should spell it Broad-hum!* 





The True Doctrine of the Revolution. 


[Extract from an article in the Democratic Review, By O. A. Brownson. | 


“] have heard it asserted, nay, I believe it the fact, before going into a 
more thorough investigation of the case, that the principle contended for 
by Dorr and his friends in Rhode Island, was precisely the principle in- 
volved in our contest with Great Britain; but this is by no means true. 
The Suffrage party in Rhode Island lay down the principle that gov-. 
ernment is a mere agency; that sovereignty resides notin the State, the 
body politic, but in the people, or a majority of them, taken individually, 
who’ have not only the power but the right to overthrow the constituted 
authorities, and to institute new authorities, as seem to them good. 
The Fathers of the Revolution did not by any means lay down so 
broad a principle. They asserted nothing concerning the right of the 
people, taken as a mass of individuals, to govern themselves; nothin 
concerning the right of the citizen to overthrow the State to which he 








192 True Doctrine of the Revolution. 


is a citizen; nothing concerning the right of insurrection on the part 
of citizens; all they asserted, because all that was involved in the 
controversy, was the right of each people, already a people, having a 
civil and political existence of its own, to assert and maintain its entire 
political independence of every foreign State. Now, between this 
right and that contended for by the Rhode Island Suffrage men there 
is no little difference, and men may well assert this without being 
willing to assert that. 

“ When the citizens of a State rebel against constituted authority, 
whatever the form of their rebellion or its results, they are, for the time 
being, in a state of anarchy, and do recognise no law to bind them. 
This was the case in Rhode Island. The Suffrage men, while forming 
their new Constitution, did not admit their obligation to obey the 
Charter Government; for,ifthey had, they would have admitted the 
illegality of their own proceedings. They were obliged, then, to pro- 
ceed without law, without government, till they could get their new 
government into operation. But such was not the case with the 
American people in the Revolution. They were all the time under 
law, and all their proceedings regarded by themvas legitimate were 
authorized by the constituted authorities. The Colonies, as political 
communities, sent the Delegates to the Congress, of ’76, and authorized 
these Delegates, in their name, to declare their independence of Great 
Britain. This was an act done by a competent authority—an authority 
to which every colonist owed allegiance, and had owed allegiance from 
the first. In making that declaration, in fighting against the troops of 
Great Britain in its defence, no American citizen, acting in obedience 
to the orders of his own Government, was a traitor or a rebel. Re- 
bellion against Great Britain, so long as their acts were authorized by 
the Colonial Government, was, on the part of individual citizens, an 
impossibility. ‘The only rebels there were in the Revolution, which in 
fact was no revolution, were the Tories—the Loyalists as they were 
called—who refused to obey the American Government and aided the 
foreigner. They were both rebels and traitors, for they labored to 
overthrow the Government to which they owed allegiance, and aided 
the foreigner in his attacks on their own country. Itis time that the 
names of Washington, Jefferson, Patrick Henry, Hancock and Adams,. 
and the great body of the American people, be freed from their asso- 
ciation with that of rebels and insurrectionists. The principle which 
they actually asserted was, that each community, possessing a govern- 
ment supreme over its individual members, has a right to. assert and 
maintain its entire political independence, a principle which no Ameri- 
can should ever suffer himself to question even for a moment, for it is 
founded in truth, and perfectly compatible with social order and the 
empire of the laws; the principle which some have asserted in their 
name, and with good motives and honest love of liberty have attempted 
to maintain, which strikes at the foundation of all social order, and 
leads directly to anarchy, it is to be hoped a man may be permitted. to 
question without forfeiting his claim as a patriot or a friend to the 
largest liberty compatible with liberty itself.” 





